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Message

From: Grisier, Mary [Grisier.Mary@epa.gov]
Sent: 12/12/2017 8:13:25 PM

To: TenBrock, Patti [TenBrook.Patti@epa.gov]
cC: Wilcoxen, Katy [Wilcoxen.Katy@epa.gov]
Subject: FW: Hawaii Schedule

Attachments: 2017.12.12 DRAFT FRAMEWORK of informal Resolution Agreement to Share wi....docx

Should we sit down together and go over this? | see a lot of places that need tweaking. Katy, there are some activities
related to WPS that are included here. Should we all meet on this?

From: Garnett, Desean

Sent: Tuesday, December 12, 2017 11:47 AM

To: Miller, Amy <Miller.Amy@epa.gov>; Grow, Richard <Grow.Richard@epa.gov>; Reyes, Deldi <Reyes.Deldi@epa.gov>;
Grisier, Mary <Grisier.Mary@epa.gov>; TenBrook, Patti <TenBrook.Patti@epa.gov>

Subject: FW: Hawaii Schedule

All,

Please review the attached document concerning the Hawaii Pesticides Title VI complaint. ECRCO has drafted an
Informal Resolution and wants Region 9 edits and comments. Quick turnaround. Please review and let me know if you
have any suggested changes or comments by Thursday.

Thank you,
Desean

Desean Garnett
U.S. EPA Region S
Attorney-Advisor
(415) 972-3046

From: Martinez, Brittany

Sent: Tuesday, December 12, 2017 11:41 AM
To: Garnett, Desean <Garnett. Dessani@epa.gov>
Subject: RE: Hawaii Schedule

As a follow up from my email last week, please see the updated draft informal resolution. If possible, can you let us
know if anyone has any comments by Thursday, the 14%? Let me know if there are any concerns. Thank you!

From: Garnett, Desean

Sent: Thursday, December 7, 2017 12:33 PM

To: Martinez, Brittany <Martins: Brittanv@epa.gov>
Subject: RE: Hawaii Schedule

Ok sounds good. Amy is back from her detail, so we can include her too. | will still most likely be the lead as she
transitions back.

Desean Garnett
U.S. EPA Region 9
Attorney-Advisor
(415) 972-3046
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From: Martinez, Brittany

Sent: Thursday, December 07, 2017 7:57 AM

To: Garnett, Desean <Garnett. Desean@ena. gov>
Subject: RE: Hawaii Schedule

Hi Desean- Small change in the review steps. We plan to share an updated draft agreement which incorporates Region 9
comments that we would like to circulate to your group. There will be a few comments which requests the Region’s
input. We hope to have something to you either by cob today or early tomorrow.

From: Garnett, Desean

Sent: Wednesday, December 6, 2017 4:.05 PM

To: Martinez, Brittany <Martinez Brittany@epa.gow>
Subject: RE: Hawaii Schedule

Nope, no other feedback. Thanks for checking!
Desean

Desean Garnett
U.S. EPA Region S
Attorney-Advisor
(415) 972-3046

From: Martinez, Brittany

Sent: Wednesday, December 06, 2017 12:34 PM
To: Garnett, Desean <Garnett. Dessani@epa.gov>
Subject: RE: Hawaii Schedule

Hi Desean,

| plan to send the draft resolution agreement to my management by cob today, but before | do that | want to check in
one more time to see if you ever received any additional feedback. If not, | will go head and send forward. Thanks!

From: Garnett, Desean

Sent: Tuesday, November 28, 2017 4:32 PM

To: Martinez, Brittany <Martinez Brittany@epa.gov>
Subject: RE: Hawaii Schedule

Hi Brittany,

| haven’t heard any additional feedback from the folks at R9, so I've attached the draft framework. Please let me know if
you have any questions.

Thanks
Desean

Desean Garnett
U.S. EPA Region 9
Attorney-Advisor
(415) 972-3046
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From: Martinez, Brittany

Sent: Tuesday, November 28, 2017 1:05 PM

To: Garnett, Desean <Garnett. Desean@ena.gov>
Subject: RE: Hawaii Schedule

Hi Desean,

| hope you are doing well and had a nice Thanksgiving. Just checking status on the Region’s proposed commitments for
the draft informal resolution. Please let me know when you have a moment. Thanks!

From: Garnett, Desean

Sent: Thursday, November 16, 2017 3:02 PM

To: Martinez, Brittany <Martinez Brittany@epa.gov>
Subject: RE: Hawaii Schedule

Hi Brittany,

There's four issues in the draft framework that Region 9 needs to tackle before we send you a finalized copy. Not sure if
we can get it done before the end of the day tomorrow since | am still waiting to hear back from folks. | will give you an
estimated timeline for completion soon. Hopefully before Thanksgiving.

Desean

Desean Garnett
U.S. EPA Region 8
Attorney-Advisor
(415) 972-3046

From: Martinez, Brittany

Sent: Tuesday, November 07, 2017 5:14 AM

To: O'Lone, Mary <Dione. Marv@epa.gov>; Wilson, Adam <wilson.adam@epa.gov>; Reyes, Deldi

<Reves Deldi@eng.pov>; Grow, Richard <Grow. Richard@ens pgov>; Garnett, Desean <Garnett. Deseanilena. gov>
Cc: Dorka, Lilian <Dorka, Lilian@ena gov>; Rhines, Dale <thines.dale@epa.gov>

Subject: Hawaii Schedule

| spoke with Desean yesterday and based on our conversation | propose the following schedule for the drafting of the
Hawaii informal resolution and follow up call with HDOA and ADC.

- ECRCO and Region 9 finalize draft informal resolution and will share combined document with management for
review no later than 11/17

- ECRCO will share updated draft with CRFLO no later than 11/21

- ECRCO will reconcile CRFLO edits/comments and share with Hawaii agencies no later than 11/30

- ECRCO call with Hawaii agencies will be scheduled between 12/6- 12/8

I plan to send an email to the agencies this week to give them a heads up about scheduling the call. Please let me know
if you have any questions or concerns.
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Message

From: Taylor, Katherine [Taylor.Katherine@epa.gov]
Sent: 10/7/2016 7:42:16 PM

To: TenBrock, Patti [TenBrook.Patti@epa.gov]
cC: Scott, Jeff [Scott.Jeff@epa.gov]

Subject: When we talked yesterday....

...l asked you to set up several meetings for Jeff:
1) Title Vlincluding Deldi to talk about Alexis’ interests and activities and the recent Hawaii Title Vi complaint
2) Feedback from the recent Hawaii trip and the status of what we are working on in Hawaii

The third that | forgot to include is a briefing for Jeff on the entire WPS Initiative, with a focus on what we have done and
plan for 2017.

Thanks.
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Message

From: Wilcoxen, Katy [Wilcoxen.Katy@epa.gov]

Sent: 5/31/2017 7:59:00 PM

To: TenBrook, Patti [TenBrook.Patti@epa.gov]; Estrada, Fabicla [Estrada.Fabicla@epa.gov]
Subject: Patti's background paper

Attachments: InfoAgCounselAdmin_Pesticides Section.docx

Here are my comments on the ag counselor background p;aper.

Katy Wilcoxen

Worker Safety Program Manager
Land Division, USEPA Region 9

75 Hawthorne Street, R9-LND-2-2
San Francisco, CA 94105

415/947-4205
wilcoxen.katy@epa.gov

From: Estrada, Fabiola

Sent: Wednesday, May 31, 2017 12:12 PM

To: Wilcoxen, Katy <Wilcoxen.Katy@epa.gov>

Subject: # of pesticide applicators - for Patti's background paper

These are the numbers | am using for the briefing paper, which could be used to populate Patti’s paper she sent out
yesterday. CPARD does not have all the information for all the R9 SLAs for FY16, so | used FY15 figures.

commercial private
Arizona 7910 511
California 36109 18442
Hawaii 1092 297
Nevada 1537 295
American Samoa 35 13
Guam 163 6
Northern Marianas 43 1
Total FY15 46889 19565

**Note new phone number **

Fabiola Estrada

Festicides Office

EPRA Southern Field Office

800 Wilshire Bivd, Suite 1480

Los Angeles, CA 80017

{213) 2441803
hitps:.//mwww.epa.gov/pesticide-worker-safety
hitps.//www.epa.gov/managing-pests-schogls
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Appointment

From: TenBrook, Patti [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=49B610301327490789DC3902E3B87229-PTENBROO]
Sent: 3/21/2017 7:15:19 PM

To: Jordan, Deborah [fordan.Deborah@epa.gov]
Subject: Accepted: Hawaii Tittle VI complaint
Location: R9SF-Room-19121-12-Navajo Nation

Start: 3/24/2017 6:30:00 PM

End: 3/24/2017 7:00:00 PM

Show Time As: Busy
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Appointment

From: TenBrook, Patti [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=49B610301327490789DC3902E3B87229-PTENBROO]
Sent: 3/14/2017 6:23:37 PM

To: Jordan, Deborah [fordan.Deborah@epa.gov]
Subject: Accepted: Hawaii Tittle VI complaint
Location: R9SF-Room-19121-12-Navajo Nation

Start: 3/22/2017 10:30:00 PM

End: 3/22/2017 11:00:00 PM

Show Time As: Busy
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Message

From: TenBrook, Patti [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=49B610301327490789DC3902E3B87229-PTENBROO]

Sent: 10/14/2016 8:23:33 PM

To: Chan, Agnes [Chan.Agnes@epa.gov]

Subject: RE: Briefings for Jeff

Let’s do it. Thanks for working out this scheduling puzzle.

Patti L. TenBrook, Ph.D.
Manager, Pesticides Section
Land Division

U.S. EPA Region 9, LND-2-2
75 Hawthorne St.

San Francisco, CA 94105
415-947-4223

From: Chan, Agnes

Sent: Friday, October 14, 2016 12:23 PM

To: TenBrook, Patti <TenBrook.Patti@epa.gov>
Subject: RE: Briefings for Jeff

 can schedule them for next Wednesday, 10/18, as follows. Will it work?

Briefing #1
Topic: RA’s October visit with Hawaii Department of Agriculture
10119 (Wednesdayy 10:30 -~ 11:00 a.m.

Briefing #2
Topic: Worker Safety: WPS Initiative in FY17
10119 (Wednesday)y £:30 ~ 3:00 p.om.

Land Division

U5, EPA

75 Hawthorne St {LND-1}
San Francisco, CA 34105
(415} 972-3993

From: TenBrook, Patti

Sent: Friday, October 14, 2016 12:01 PM
To: Chan, Agnes <Chan Asnes@ena.gov>
Subject: RE: Briefings for Jeff

| was shying away from next week because we need a little prep time. But, if Wednesday or Thursday

are possible, then next week is doable.

Regards,
Patti
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Patti L. TenBrook, Ph.D.
Manager, Pesticides Section
Land Division

U.S. EPA Region 9, LND-2-2
75 Hawthorne St.

San Francisco, CA 94105
415-947-4223

From: Chan, Agnes

Sent: Friday, October 14, 2016 11:57 AM

To: TenBrook, Patti <TenBrook Patti@epa.gov>
Subject: RE: Briefings for Jeff

Can you do it next week instead?

fﬁ%fm g_’;%:w

Land Division

U.S EPA

75 Hawthorne St {LND-1)
San Francisco, CA 94105
{415} 972-3893

From: Chan, Agnes

Sent: Friday, October 14, 2016 11:15 AM

To: TenBrook, Patti <TenBrook Patti@ena gov>
Subject: RE: Briefings for Jeff

Unfortunately, Jeff will be in D.C. that week.

Land Division

UGS EPA

75 Hawthorne St {LND-1}
San Francisco, CA 34105
{415} 972-3933

From: TenBrook, Patti

Sent: Friday, October 14, 2016 11:14 AM
To: Chan, Agnes <Chan Agnes@epa.gov>
Subject: RE: Briefings for Jeff

OK. The week after would be OK| too, if necessary.

Patti L. TenBrook, Ph.D.
Manager, Pesticides Section
Land Division

U.S. EPA Region 9, LND-2-2
75 Hawthorne St.
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San Francisco, CA 94105
415-947-4223

From: Chan, Agnes

Sent: Friday, October 14, 2016 11:07 AM

To: TenBrook, Patti <TenBrogk Patti®epa.gov>
Subject: RE: Briefings for Jeff

Hi Patti,

The week of 10/24 is tough because i is the RTOC Annual Conference. | will need 1o check with Jeff which
siots | can schedule meetings. Will schedule after { heard back from Jeff.

Aggie (han

Land Division

LS EPA

75 Hawthorne 5t {(LND-1}
San Francisce, 04 94105
{415} 972-3993

From: TenBrook, Patti

Sent: Friday, October 14, 2016 10:12 AM
To: Chan, Agnes <Chan.Agnes@ena.gov>
Subject: Briefings for Jeff

Aggie,

Briefing #1

Topic: RA’s October visit with Hawaii Department of Agriculture

When: Week of 10/24

Attendees: Kathy Taylor, Patti TenBrook, Mary Grisier, Steven Barhite (optional)

Briefing #2

Topic: Worker Safety: WPS Initiative in FY17

When: Week of 10/24

Attendees: Kathy Taylor, Patti TenBrook, Katy Wilcoxen, Fabiola Estrada, Steven Barhite (optional)

These two could be scheduled for 30 minutes each, back-to-back, if that works.
Briefing #3
Topic: Title VI—National/Regional update and EarthJustice complaint against HI Dept. of Agriculture

When: Week of 11/7
Attendees: Kathy Taylor, Deldi Reyes, Patti TenBrook, Mary Grisier, Steven Barhite (optional)

Thanks for your help.

Regards,
Patti
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Patti L. TenBrook, Ph.D.
Manager, Pesticides Section
Land Division

U.S. EPA Region 9, LND-2-2
75 Hawthorne St.

San Francisco, CA 94105
415-947-4223

ED_003057A_00043219-00004






Message

From: TenBrook, Patti [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=49B610301327490789DC3902E3B87229-PTENBROQ]

Sent: 10/14/2016 7:01:24 PM
To: Chan, Agnes [Chan.Agnes@epa.gov]
Subject: RE: Briefings for Jeff

| was shying away from next week because we need a little prep time. But, if Wednesday or Thursday

are possible, then next week is doable.

Regards,
Patti

Patti L. TenBrook, Ph.D.
Manager, Pesticides Section
Land Division

U.S. EPA Region 9, LND-2-2
75 Hawthorne St.

San Francisco, CA 94105
415-947-4223

From: Chan, Agnes

Sent: Friday, October 14, 2016 11:57 AM

To: TenBrook, Patti <TenBrook.Patti@epa.gov>
Subject: RE: Briefings for Jeff

Can you do it next waek instead?

Aggic (Hhan

Land Division

UGS EPA

75 Hawthorne 5t {(LND-1)
Gan Francisco, CA 84105
{415} 972-3993

From: Chan, Agnes

Sent: Friday, October 14, 2016 11:15 AM

To: TenBrook, Patti <TenBrook Pattit@epa.gov>
Subject: RE: Briefings for Jeff

Unfortunately, Jeff will be in D.C. that week.

fﬁ%fm g_’;%:w

Land Division

U.S EPA

75 Hawthorne St {LND-1)
San Francisco, CA 94105
{415} 972-3893
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From: TenBrook, Patti

Sent: Friday, October 14, 2016 11:14 AM
To: Chan, Agnes <Chan. Agnes@eng.gov>
Subject: RE: Briefings for Jeff

OK. The week after would be OK too, if necessary.

Patti L. TenBrook, Ph.D.
Manager, Pesticides Section
Land Division

U.S. EPA Region 9, LND-2-2
75 Hawthorne St.

San Francisco, CA 94105
415-947-4223

From: Chan, Agnes
Sent: Friday, October 14, 2016 11:07 AM

To: TenBrook, Patti <TenBrook Patti@epa.gov>

Subject: RE: Briefings for Jeff

Hi Patti,

The week of 10/24 is tough because i is the RTOC Annual Conference. | will neead to check with Jeff which

slots | can schedule mestings. Will schedule after heard back from Jeff.

Land Division

U5, EPA

75 Hawthorne St {LND-1}
San Francisco, CA 34105
(415} 972-3993

From: TenBrook, Patti

Sent: Friday, October 14, 2016 10:12 AM
To: Chan, Agnes <Chan Asnes@ena.gov>
Subject: Briefings for Jeff

Aggie,

Briefing #1

Topic: RA’s October visit with Hawaii Department of Agriculture

When: Week of 10/24

Attendees: Kathy Taylor, Patti TenBrook, Mary Grisier, Steven Barhite (optional)

Briefing #2

Topic: Worker Safety: WPS Initiative in FY17

When: Week of 10/24

Attendees: Kathy Taylor, Patti TenBrook, Katy Wilcoxen, Fabiola Estrada, Steven Barhite (optional)

These two could be scheduled for 30 minutes each, back-to-back, if that works.
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Briefing #3

Topic: Title VI—National/Regional update and EarthJustice complaint against HI Dept. of Agriculture

When: Week of 11/7

Attendees: Kathy Taylor, Deldi Reyes, Patti TenBrook, Mary Grisier, Steven Barhite (optional)

Thanks for your help.

Regards,
Patti

Patti L. TenBrook, Ph.D.
Manager, Pesticides Section
Land Division

U.S. EPA Region 9, LND-2-2
75 Hawthorne St.

San Francisco, CA 94105
415-947-4223
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Message

From: TenBrook, Patti [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=49B610301327490789DC3902E3B87229-PTENBROO]

Sent: 10/14/2016 6:14:11 PM

To: Chan, Agnes [Chan.Agnes@epa.gov]

Subject: RE: Briefings for Jeff

OK. The week after would be OK too, if necessary.

Patti L. TenBrook, Ph.D.
Manager, Pesticides Section
Land Division

U.S. EPA Region 9, LND-2-2
75 Hawthorne St.

San Francisco, CA 94105
415-947-4223

From: Chan, Agnes

Sent: Friday, October 14, 2016 11:07 AM

To: TenBrook, Patti <TenBrook.Patti@epa.gov>
Subject: RE: Briefings for Jeff

Hi Patti,

The week of 10/24 is tough because i is the RTOC Annual Conference. | will need 1o check with Jeff which
siots | can schedule meetings. Will schedule after { heard back from Jeff.

Aggic (Hhan

Land Division

LS EPA

75 Hawthorne 5t {(LND-1)
Gan Francisco, CA 84105
{415} 972-3993

From: TenBrook, Patti

Sent: Friday, October 14, 2016 10:12 AM
To: Chan, Agnes <Chan. Agnes@eng.gov>
Subject: Briefings for Jeff

Aggie,

Briefing #1

Topic: RA’s October visit with Hawaii Department of Agriculture

When: Week of 10/24

Attendees: Kathy Taylor, Patti TenBrook, Mary Grisier, Steven Barhite (optional)

Briefing #2

Topic: Worker Safety: WPS Initiative in FY17

When: Week of 10/24

Attendees: Kathy Taylor, Patti TenBrook, Katy Wilcoxen, Fabiola Estrada, Steven Barhite (optional)
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These two could be scheduled for 30 minutes each, back-to-back, if that works.

Briefing #3

Topic: Title VI—National/Regional update and EarthJustice complaint against HI Dept. of Agriculture
When: Week of 11/7

Attendees: Kathy Taylor, Deldi Reyes, Patti TenBrook, Mary Grisier, Steven Barhite (optional)

Thanks for your help.

Regards,
Patti

Patti L. TenBrook, Ph.D.
Manager, Pesticides Section
Land Division

U.S. EPA Region 9, LND-2-2
75 Hawthorne St.

San Francisco, CA 94105
415-947-4223
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Message

From: TenBrook, Patti [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=49B610301327490789DC3902E3B87229-PTENBROQ]
Sent: 10/14/2016 5:12:21 PM

To: Chan, Agnes [Chan.Agnes@epa.gov]
Subject: Briefings for Jeff

Aggie,

Briefing #1

Topic: RA’s October visit with Hawaii Department of Agriculture
When: Week of 10/24
Attendees: Kathy Taylor, Patti TenBrook, Mary Grisier, Steven Barhite (optional)

Briefing #2

Topic: Worker Safety: WPS Initiative in FY17

When: Week of 10/24

Attendees: Kathy Taylor, Patti TenBrook, Katy Wilcoxen, Fabiola Estrada, Steven Barhite (optional)

These two could be scheduled for 30 minutes each, back-to-back, if that works.
Briefing #3
Topic: Title VI—National/Regional update and EarthJustice complaint against Hl Dept. of Agriculture

When: Week of 11/7
Attendees: Kathy Taylor, Deldi Reyes, Patti TenBrook, Mary Grisier, Steven Barhite (optional)

Thanks for your help.

Regards,
Patti

Patti L. TenBrook, Ph.D.
Manager, Pesticides Section
Land Division

U.S. EPA Region 9, LND-2-2
75 Hawthorne St.

San Francisco, CA 94105
415-947-4223
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Message

From: TenBrook, Patti [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=49B610301327490789DC3902E3B87229-PTENBROO]

Sent: 10/11/2016 4:30:57 PM

To: Taylor, Katherine [Taylor.Katherine@epa.gov]

Subject: RE: When we talked yesterday....

Thanks for the note. Will set these up.

Patti L. TenBrook, Ph.D.
Manager, Pesticides Section
Land Division

U.S. EPA Region 9, LND-2-2
75 Hawthorne St.

San Francisco, CA 94105
415-947-4223

From: Taylor, Katherine

Sent: Friday, October 7, 2016 12:42 PM

To: TenBrook, Patti <TenBrook.Patti@epa.gov>
Cc: Scott, Jeff <Scott.Jeff@epa.gov>

Subject: When we talked yesterday....

....| asked you to set up several meetings for Jeff:
1) Title Vlincluding Deldi to talk about Alexis’ interests and activities and the recent Hawaii Title VI complaint

2) Feedback from the recent Hawaii trip and the status of what we are working on in Hawaii

The third that | forgot to include is a briefing for Jeff on the entire WPS Initiative, with a focus on what we have done and
plan for 2017.

Thanks.
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Contact

Full Name: ‘andrew.d.goff@hawaii.gov'

E-mail: andrew.d.goff@hawaii.gov
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Contact

Full Name: Shimabukuro-Geiser, Phyllis

E-mail: Phyllis.Shimabukuro-Geiser@hawaii.gov
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Contact

Full Name: Waihee-Polk, Jennifer D

E-mail: jennifer.d.waihee-polk@hawaii.gov

ED_003057A_00045561-00001






Contact

Full Name: 'Prescott-Tate, Delanie D'

E-mail: delanie.d.prescott-tate @hawaii.gov
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Contact

Full Name: Yee, Bryan C

E-mail: bryan.c.yee@hawaii.gov
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Contact

Full Name: Goff, Andrew D

E-mail: andrew.d.goff@hawaii.gov
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Message

From: Rhodes, Julia [Rhodes.lulia@epa.gov]

Sent: 4/10/2019 5:39:07 PM

To: Wilson, Adam [wilson.adam@epa.gov]

Subject: RE: 2019.04.09 EPA HDOA Final Draft Informal Resolution Agreement.docx

Congrats! Nice job!

Julia Rhodes

Assistant General Counsel tor the Civil Rights Law Practice Group
Civil Rights and Finance Law Otfice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

CONFIDENTIALITY NOTICE: This message may contain deliberative, attorney-client, or otherwise privileged material. Do
not release this message under FOIA without appropriate review. If you are not the intended recipient, or the employee
or agent responsible to deliver it to the intended recipient, please contact the sender and delete all copies.

From: Wilson, Adam

Sent: Tuesday, April 09, 2019 3:31 PM

To: Rhodes, Julia <Rhodes.Julia@epa.gov>

Subject: FW: 2019.04.09 EPA HDOA Final Draft informal Resolution Agreement.docx

FYl. HDOA case is resolved!

From: Dorka, Lilian

Sent: Tuesday, April 09, 2019 3:25 PM

To: Covington, Jeryl <Covington. lervi@epa.gov>

Cc: Rhines, Dale <rhines. dale@eapa.gov>; Wilson, Adam <wilson.adam@epa.gov>
Subject: Re: 2019.04.09 EPA HDOA Final Draft informal Resolution Agreement.docx

YaaaY. She is sending us a couple more formatting issues she caught but we are done! ©©)

Sent from my iPhone

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

US EPA

202-564-9649 - Office

202-695-9888 - Cell

On Apr 9, 2019, at 3:15 PM, Covington, Jeryl <Covingion srvi@epa.gow> wrote:

ECRCO has just completed our conference call with HDOA. Minor revisions were made.
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Attached if the final agreement.

(Please note that this document is not formated or paginated.)
<2019.04.09 EPA HDOA Final Draft Informal Resolution Agreement.docx>
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Message

From: Covington, Jeryl [Covington.Jeryl@epa.gov]
Sent: 3/29/2019 1:53:17 PM

To: Wilson, Adam [wilson.adam@epa.gov]
Subject: Automatic reply: VERY Draft IRA for HI ADC

| am currently out of the office.
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Message

From: Dorka, Lilian [Dorka.Lilian@epa.gov]

Sent: 3/29/2019 1:53:16 PM

To: Wilson, Adam [wilson.adam@epa.gov]
Subject: Automatic reply: VERY Draft IRA for HI ADC

Hello, thank you for your email. I am out of the office on Friday, March 29th and Monday, April 1, 2019. If you need
immediate assistance, please contact Dale Rhines at 202-564-4174. Thanks! Lilian
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Message

From: Temple, Kurt [Temple. Kurt@epa.gov]

Sent: 3/27/2019 7:21:33 PM

To: Wilson, Adam [wilson.adam@epa.gov]

Subject: Automatic reply: EPA Complaint No. 44RNQO-16-R9: Final Draft Resolution Agreement

Thank you for your email. | am out of the office for the remainder of this afternoon. | will respond to your
email as soon as | return to the office.

Kurt T. Temple
Senior Advisor
US EPA Office of General Counsel
202-564-7299
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Message

From: Dorka, Lilian [Dorka.Lilian@epa.gov]

Sent: 7/31/2019 6:25:28 PM

To: Wilson, Adam [wilson.adam@epa.gov]

Subject: Automatic reply: Draft informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Hello, thank you for your email. I am out of the office on Friday 7/26 through Friday 8/2. 1 will be checking email
periodically, but please contact Dale Rhines if you need assistance from ECRCO. Thanks!
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Message

From: Rhodes, Julia [Rhodes.lulia@epa.gov]
Sent: 12/17/2018 5:39:38 PM

To: Wilson, Adam [wilson.adam@epa.gov]
Subject: RE: HDOA close-to-final agreement

Attachments: EPA and HDOA Informal Resolution Agreement_Draft 12.7.2018 aw jr.docx

Hi Adam,
Attached are my comments. Some are directed to you. Please give me a call if you have any questions.

Thanks,
Julia

Julia Rhodes

Assistant General Counsel tor the Civil Rights Practice Group
Civil Rights and Finance Law Otfice

Ofttice of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Wilson, Adam

Sent: Monday, December 10, 2018 12:08 PM
To: Rhodes, Julia <Rhodes.Julia@epa.gov>
Subject: HDOA close-to-final agreement

Hi lulia,

Attached are my comments/edits on the close-to-final draft of the HDOA IRA, which Brittany sent out on Friday. Thanks
for being a second set of eyes.

Happy Monday,
--Adam

Adam Wilson

Atforney-adviser

Civil Rights Practice Group

Office of General Counseal

U5 Environmental Protection Agency
{202} 544-3357
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Message

From: Johnson, Johahna [Johnscn.Johahna@epa.gov]

Sent: 12/14/2018 4:48:24 PM

To: Wilson, Adam [wilson.adam®@epa.gov]; O'Lone, Mary [Clone.Mary@epa.gov]
Subject: RE: HDOA close-to-final agreement

That may be best as | believe Julia plans to be working on Monday (hopefully she will be feeling better!).

Johahna Johnson

Civil Rights and Finance Law Office
Office of General Counsel

U.S. Environmental Protection Agency
(202) 564-6119

From: Wilson, Adam

Sent: Friday, December 14, 2018 11:46 AM

To: Johnson, Johahna <Johnson.Johahna@epa.gov>; O'Lone, Mary <olone.mary@epa.gov>
Subject: RE: HDOA close-to-final agreement

Definitely can wait till Monday. We're already past the three-day deadline. | can just let Brittany know.

From: Johnson, Johahna

Sent: Friday, December 14, 2018 11:32 AM

To: Wilson, Adam <wilson.adam®@epa gov>; O'lone, Mary <glons. marv@epa.gov>
Subject: RE: HDOA close-to-final agreement

Hi Adam,
I am in the middle of a FAD that | am trying to wrap up today. How urgent is the review of the agreement?

Johahna Johnson

Civil Rights and Finance Law Office
Office of General Counsel

U.S. Environmental Protection Agency
{202) 564-6119

From: Wilson, Adam

Sent: Friday, December 14, 2018 11:19 AM

To: Johnson, Johahna <jchnsonJohahna@epa.gov>; O'lone, Mary <glona.mary@epa.gov>
Subject: FW: HDOA close-to-final agreement

Hi there,
| sent Julia these comments for a second review, but she didn’t get to take a look before going on sick leave. This is
hopefully the last of many rounds of edits. Just wanted someone to take a second look before | got back to Brittany. Any

chance one of you is free?

Thanks,
--Adam
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From: Wilson, Adam

Sent: Monday, December 10, 2018 12:08 PM
To: Rhodes, Julia <Rhodes. Julia@epa.zov>
Subject: HDOA close-to-final agreement

Hi Julia,

Attached are my comments/edits on the close-to-final draft of the HDOA IRA, which Brittany sent out on Friday. Thanks
for being a second set of eyes.

Happy Monday,
--Adam

Addam Wilson

Altforney-adviser

Civil Rights Practice Group

Cffice of General Counsal

US. Environmental Protection Agency
{202} 564-3357
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Message

From: Johnson, Johahna [Johnscn.Johahna@epa.gov]

Sent: 12/14/2018 4:32:11 PM

To: Wilson, Adam [wilson.adam®@epa.gov]; O'Lone, Mary [Clone.Mary@epa.gov]
Subject: RE: HDOA close-to-final agreement

Hi Adam,

I am in the middle of a FAD that | am trying to wrap up today. How urgent is the review of the agreement?

Johahna Johnson

Civil Rights and Finance Law Office
Office of General Counsel

U.S. Environmental Protection Agency
{202) 564-6119

From: Wilson, Adam

Sent: Friday, December 14, 2018 11:19 AM

To: Johnson, Johahna <Johnson.Johahna@epa.gov>; O'Lone, Mary <olone.mary@epa.gov>
Subject: FW: HDOA close-to-final agreement

Hi there,

I sent Julia these comments for a second review, but she didn’t get to take a look before going on sick leave. This is
hopefully the last of many rounds of edits. Just wanted someone to take a second look before | got back to Brittany. Any
chance one of you is free?

Thanks,
--Adam

From: Wilson, Adam

Sent: Monday, December 10, 2018 12:08 PM
To: Rhodes, Julia <Rhodes Julia@epa.gov>
Subject: HDOA close-to-final agreement

Hi Julia,

Attached are my comments/edits on the close-to-final draft of the HDOA IRA, which Brittany sent out on Friday. Thanks
for being a second set of eyes.

Happy Monday,
--Adam

Adam Wikkon

Altorney-adviser

Civil Rights Practice Group

Office of General Counssl

LS. Environmental Protection Agency
{202} 564-3357

ED_003057A_00045585-00001





ED_003057A_00045585-00002






Message

From: O'Lone, Mary [OLone.Mary@epa.gov]
Sent: 6/18/2018 11:54:06 AM
To: Wilson, Adam [wilson.adam@epa.gov]
Subject: RE: Interview Questions

Good to hear.
Thanks, Mary

Mary M. O'lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202} 564-4992

From: Wilson, Adam

Sent: Friday, June 15, 2018 2:02 PM

To: O'Lone, Mary <Olone.Mary@epa.gov>
Subject: FW: Interview Questions

FYl

From: Grisier, Mary

Sent: Friday, June 15, 2018 1:45 PM

To: Robinson, Brittany <Bobinson. Brittanv@epa.goy>

Cc: Miller, Amy <Miller Amy@epa.gov>; Wilson, Adam <wilson.adam@epa gov>; Covington, leryl

Subject: RE: Interview Questions

Hi Brittany,
In case you hadn’t heard, SB3095 was signed by Governor lse on Wednesday. Here’s some info:

It is official: Chlorpyrifos ban, buffer zones, etc.

Slwvwew hawalinowsnow o

From: Robinson, Brittany

Sent: Friday, June 15, 2018 10:38 AM

To: Garnett, Desean <Garnell Desenniena vous: Grisier, Mary <Grisiss Mary@epa.gov>; TenBrook, Patti
<TenBoook Pattiferns sovs

<Covingtorddsrvi@epacove
Subject: FW: Interview Questions

fyi

From: Robinson, Brittany
Sent: Friday, June 15, 2018 1:35 PM
To: 'Prescott-Tate, Delanie D' <dslanie.dnrescoti-tate @ hawail gov>
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Cc: Rhines, Dale <rhines dale@epapovs
Subject: RE: Interview Questions

Hi Delanie-
Please see the sample draft informal resolution agreement. After you have had a chance to review, let us know if you
have any guestions. In addition, lets touch base early next week to see if you have identified the HDOA experts who we

should speak with concerning the identified subject areas.

Thank you again for your help,

Brittany Robinson
U.S. Environmental Protection Agency
Office of General Counsel

External Civil Rights Compliance Office
(202) 564-0727

From: Prescott-Tate, Delanie D [mailto:delanie d prescott tate@bawail sov]
Sent: Wednesday, June 6, 2018 8:01 PM

To: Robinson, Brittany <Babinzon Brittany@epa.gov>

Subject: RE: Interview Questions

Got it — enjoy your time away from the office!!
Delanie

Deputy Attorney General Delanie D. Prescott-Tate
Department of the Attorney General

Commerce & Economic Development Division
425 Queen Street

Honolulu, Hawaii 96813

(808) 586-1180

Confidentiaglity Wotice: This e-naill message, including any attachments, is for
the sole use of the intended recipient (=) and nay contain confidential and/or
privileged information. Anvy review, use, disclosure, or distribution by
unintended recipients is probibited by the Blectronic Communications Frivacyv Act,
18 U.5.C, sections 2510-2521. 1f you gre not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
measage,

From: Robinson, Brittany [mailio Bobineon Beittanyilens syl
Sent; Wednesday, lune 06, 2018 11:13 AM

To: Prescott-Tate, Delanie D «<delarie o wresrott tate B hawall sov>
Cc: Rhines, Dale <thines dalei@enn sovs

Subject: Interview Questions

Hi Delanie-

| hope you are doing well. Apologies for the delay in getting back to you with the types of questions that we would like
to discuss with the identified HDOA representatives. As previously discussed, the purpose of the interviews will be to
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better inform and to provide background for the development of o diaft resolution agreement. Please take a look and
let us know who may be the appropriate folks within HDOA to discuss some of these items.

As an aside, we should be able to send you the sample informal resolution agreement within the upcoming week. Note
that this samiple will of course look different than a post interview(s) draft agreement.

| will be out of the office starting tomorrow, but will return on Tuesday, the 12*. Let me know if you have any
questions. Thank you!

Brittany Robinson

U.S. Environmental Protection Agency
Office of General Counsel

External Crvil Rights Compliance Office
(202) 5640727

From: Prescott-Tate, Delanie D [mailiccdeianis. doprescott tate@hawail gov]
Sent: Thursday, May 24, 2018 2:39 PM

To: Robinson, Brittany <Bobinson. Brittany@epa.soe

Subject: RE: 5/1/2018 Conference Call Agenda & Discussion One-Pager

Awesome — I really appreciate your efforts!!!
Delanie

Deputy Attorney General Delanie D. Prescott-Tate
Department of the Attorney General

Commerce & Economic Development Division
425 Queen Street

Honolulu, Hawaii 96813

(808) 586-1180

Confidentisliity Hoticse: This e-nmall mescage, dincluding any attachments, is for
the sole use of the intended recipient (s} and may contain confidential and/or
privileged information. Any review, use, disclosure, or distribution by
unintended recipients is prohibited by the Ailectronic Communications Privacy Act,
18 U.s.C. sections 2510-2521. IFf vou are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message.

From: Robinson, Brittany [
Sent: Thursday, May 24, 2018 8:02 AM|

Subject: RE: 5/1/2018 Conference Call Agenda & Discussion One-Pager
Hi Delanie-
As an update, we are currently working on:the interview questions and putting together a draft informal resolution

agreement [Agreement) for DOA. We'should be able to get the guestions to you by next week. | am pushing to get a
draft Agreement to you by the week of the June 4™,
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Let me know If you have any questions as | understand that you are planning to speak with your Director soon. Thank
you.

From: Prescott-Tate, Delanie D [mailto delande o nrssrant tainiihiawail.
Sent: Monday, May 21, 2018 2:56 PM|

To: Robinson, Brittany <Bobinson Brttany@ena gov>

Cc: Goff, Andrew D <ansdrew o gnfifinawai sons

Subject: RE: 5/1/2018 Conference Call Agsenda & Discussion One-Pager

Y]

Got it — talk to you tomorrow!
Delanie

Deputy Attorney General Delanie D. Prescott-Tate
Department of the Attorney General

Commerce & Economic Development Division
4725 Queen Street

Honolulu, Hawaii 96813

(808) 586-1180

confidentiality Nobios: This e-mail message, including any attachments, is for
the sole use of the intended recipient(s) and may contain confidential and/or
privileged information. Any review, use, disclosure, or distribution by

unintended recipients is prohibited by the Flectronic Communications Privacy Act,
18 U.S.C. sections 2510-2521. 1If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message.

From: Robinson, Brittany [mailto:Robinson Brittanv@epa.gov]

Sent: Monday, May 21, 2018 6:43 AM

To: Prescott-Tate, Delanie D <dslanie.d.prescotb-tate @ hawail soe>
Cc: Goff, Andrew D <andrew.d.zofi@hawail sovs

Subject: RE: 5/1/2018 Conference Call Agenda & Discussion One-Pager

Hi Delanie & Andrew-
I hope you are both doing well. For tomorrow’s call, please use the following conference call information:
(202)991-0477 1D:1294371

As previously discussed, the purpose of the call is to continue our conversation regarding potential informal resolution
and to discuss HDOA's written feedback in response to EPA’s one-pager.

| expect a smaller group to participate on tomorrow’s call. Let me know if you have any questions.
Thanks!

Brittany Robinson

U.S. Environmental Protection Agency
Office of General Counsel

External Civil Rights Compliance Office
(202) 5640727
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From: Prescott-Tate, Delanie D [mailtodedanie d poecrnit data it ooy

Sent: Wednesday, April 25, 2018 10:44 PM

To: Robinson, Brittany <Robinson Britterwiters soes: Goff, Andrew D <sndrew d soff@hawall gous
Subject: RE: 5/1/2018 Conference Call Agenda & Discussion One-Pager

And, yes 11:15 A M. is fine with me!!

Deputy Attorney General Delanie D, Prescott-Tate
Department of the Attorney General

Commerce & Economic Development Division
425 Queen Street

Honolulu, Hawaii 96813

{808) 586-1180

Confidentiality Notice: This e-mail message, including any attachments, is for
the sole use of the intended recipient(g) and may céntain confidential and/or
privileged information. Any review, use, disclosure, or distribution by
unintended recipients is prohibited by the Electronic Communications Privacy Act,
18 U.S.C. sections 2510-2521. 1If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message.

From: Robinson, Brittany [mailto: Robinson Brittany@epa.gov]

Sent: Wednesday, April 25, 2018 9:36 AM

To: Prescott-Tate, Delanie D <defanie.d. prescott-tate @hawail sov>; Goff, Andrew D <andrew.d.goff@hawail gow>
Subject: 5/1/2018 Conference Call Agenda & Discussion One-Pager

Hi Delanie & Andrew,

Please see the attached agenda and discussion one-pager that we will use for our upcoming call. | have also attached
the Kauai Agricultural Good Neighbor Program evaluation report as a reference. {l know you most likely are already
familiar with this document).

As an aside, is it possible to push the call back 15 mihutes? Some participants will be coming back from another meeting
that ends right before our call.  So, it would begin at 11:15am Hawagii time. Please let me know if that is okay.

if you have any questions or concerns prior to our call, please call or send me an email. Thanks!

Brittany Robinson

U.S. Environmental Protection Agency
Office of General Counsel

FExternal Civil Rights Compliance Office
(202) 5640727

From: Robinson, Brittany

Sent; Tuesday, April 24, 2018 8:56 AM

To: 'Prescott-Tate, Delanie D' <ilslanie o vrescott-tate @hawailgns
Subject: RE: Conference call

Hi Delanie,
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Yes, sorry | should have told you my email changed. The May 1° date works for us and | will be sending an agenda and
discussion concepts to you and Andrew shortly,

From: Prescott-Tate, Delanie D [mailto delande o nrssrant tainiihiawail.
Sent: Monday, April 23, 2018 7:14 PM
To: Robinson, Brittany <Hobinson Brittany@epa aov>

Subject: FW: Conference call

Y]

Email bounced back as undeliverable Hope this is correct.

Deputy Attorney General Delanie D. Prescott-Tate
Department of the Attorney General

Commerce & Economic Development Division
425 Queen Street

Honolulu, Hawaii 96813

{808} 586-1180

Confidentiality Botice: This e-mail message, including any attachments, is for
the sole use of the intended recipientis) and may contain confidential and/or
privileged information. Any review, use, disclosure, or distribution by

unintended recipients is prohibited by the Flectronic Communications Privacy Act,
18 U.S.C. sections 2510-2521. 1If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message.

From: Prescott-Tate, Delanie D

Sent: Monday, April 23, 2018 1:11 PM

To: 'Martinez, Brittany' <Martinez. Brittanv@epa.gov>
Cc: Goff, Andrew D <aridrew.d.gofi@hawallpovy>
Subject: Conference call

Hi Brittany,

Andrew and | are both available to talk on Tuesday, May 1, 2018 at 11:00 AM. Are you still OK with that date
and time?

Delanie

Deputy Attorney General Delanie D, Prescott-Tate
Department of the Attorney General

Commerce & Economic Development Division
425 Queen Street

Honolulu, Hawaii 96813

(808) 586-1180

Confidentiality Botice:  This e-mall message, including any attachments, is for
the sole use of the intended recipient (s) and may contain confidential and/or
privileged information. Any review, use, disclosure, or distribution by

unintended recipients is prohibited by the Electronic Communications Privacy Act,
18 U.5.C, sections 2510-2521, If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the coriginal
measage,
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Message

From: Robinson, Brittany [Robinson.Brittany@epa.gov]
Sent: 6/7/2018 1:38:15 PM

To: Wilson, Adam [wilson.adam@epa.gov]

Subject: Automatic reply: Draft HDOA IRA **For Review**

| am currently out of the office and will return on Tuesday, June 12th. If you need immediate assistance regarding Title VI matters, please
contact Dale Rhines at rhines.dale@epa.gov. If you have questions regarding limited English proficiency (LEP), please contact Waleska Nieves-
Munoz at nieves-munoz.waleska@epa.gov.

Thanks!
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Message

From: Rhodes, Julia [Rhodes.lulia@epa.gov]
Sent: 6/5/2018 7:01:29 PM

To: Wilson, Adam [wilson.adam@epa.gov]
Subject: RE: Hawaii interview questions

Hi. 1 don’t need to review. But, please remember that Mary is back office support for CRLPG when it comes to Title Vi,
which means that whatever written product is transmitted to ECRCO should not have her initials in the title or her
comments on it. Instead, all comments should come from you.

Thanks,
Julia

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Ottice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Wilson, Adam

Sent: Tuesday, June 05, 2018 2:21 PM

To: Rhodes, Julia <Rhodes.Julia@epa.gov>
Subject: Hawaii interview questions

Hi lulia,

Mary and | have provided some comments on Brittany’s draft questions for the HI Department of Agriculture. | should
get them to Brittany by tomorrow. Care to take a look?

Thanks,
--Adam

Adam Wikson

Altorney-adviser

LS. Environmental Protection Agency
Office of General Counsel

Civil Rights Practice Group

{202} 564-3357
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Message

From: O'Lone, Mary [OLone.Mary@epa.gov]
Sent: 6/5/2018 2:58:07 PM

To: Wilson, Adam [wilson.adam@epa.gov]
Subject: RE: Draft questions for HDOA

Attachments: Interview Questions for HDOA (Draft) 6.1.18 aw.mmo.docx

My comments
Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992

From: Wilson, Adam

Sent: Monday, June 04, 2018 11:49 AM
To: O'Lone, Mary <Olone.Mary@epa.gov>
Subject: Draft questions for HDOA

Hi Mary,

Brittany sent me a list of questions that ECRCO plans on asking a representative from HDOA. My initial reaction was that
they’re seeking a lot of information, and | recommended that they either give HDOA the questions well in advance, or
allow HDOA to provide written responses first and then have a follow-up conversation. At the same time, this isn’t
intended to cover all the questions that we could ask HDOA. Just a preliminary set of questions to get info that will assist

with informal resolution discussions.

Anyway, | thought you might want to take a look. If you're too swamped let me know and I’ll send my comments to Julia

for review.

Thanks!
--Adam

Adam Wilson

Atforney-adviser

U5 Environmental Protection Agency
Office of General Counseal

Civil Rights Practice Group

{202} 564-3357
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MEMORANDUM IN SUPPORT OF MOTION

1. Introduction

Plaintiff Deb Ritchie purchased 10 tickets to the 2013 Pro Bowl in the first
and second rows." Ms. Ritchie intended to sit in the front row at the 2013 Pro
Bowl.” At the time of the 2013 Pro Bowl Ms. Ritchie was unable to walk any
significant distance and used a wheelchair to move from place to place.> Ms.
Ritchie attempted to access her front row seat by going down the stairs using
crutches and wearing shoes with wheels on them.* Eventually a decision was made
that Ms. Ritchie had to sit in the wheelchair accessible section rather than her front
row seat.’ Ms. Ritchie has brought a claim against the State of Hawaii, inter alia,
for violation of section 504 of the Rehabilitation Act.’

2. Standard for Summary Judgment

A party against whom a claim is asserted may move with supporting
declarations and documents for a summary judgment in the party's favor. FRCivP,

Rule 56(c). The court shall grant summary judgment if the movant shows there is

* Deposition of Plaintiff Deb Ritchie (Exhibit A); Page 158, line 20 - page 159,
line 7.

2 Exhibit A, page 164, lines 12 — 25.

> Exhibit A, page 37, lines 8 — 20.

+ Exhibit A, page 264, line 7 — page 269, line 4.

> Exhibit A, page 284, line 4 — page 285, line 2.

¢ First Amended Complaint [ 176 — 188.
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no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law. FRCivP, Rule 56(a).

A movant must make a prima facie showing the motion satisfies the standard
for obtaining summary judgment. Celotex Corp. v. Catrett, 477 U.S. 317, 331
(1986). The Supreme Court has explained what is required for a defendant to
make a prima facie showing;:

If the burden of persuasion at trial would be on the non-moving party,

the party moving for summary judgment may satisfy Rule 56's burden

of production in either of two ways. First, the moving party may

submit affirmative evidence that negates an essential element of the

nonmoving party's claim. Second, the moving party may demonstrate

to the Court that the nonmoving party's evidence is insufficient to
establish an essential element of the nonmoving party's claim.

Celotex, 477 U.S. at 331.

Once the moving party has met its initial burden, the burden of producing
substantial evidence to demonstrate the existence of a genuine dispute as to a
material fact shifts to the opposing party. Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 248 (1986). The opposing party’s evidence must be sufficiently
substantial to support a jury verdict in the nonmovant’s favor. Evidence that is
merely colorable, or is not significantly probative, is not enough. Anderson, 477
U.S. at 249-252. Nor can a nonmovant defeat a motion for summary judgment

based on mere assertions and allegations:
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The object of this provision [Rule 56(e)] is not to replace conclusory
allegations of the complaint or answer with conclusory allegations of
an affidavit...Rather, the purpose of Rule 56 is to enable a party who
believes there is no genuine dispute as to a specific fact essential to
the other side's case to demand at least one sworn averment of that
fact before the lengthy process of litigation continues.

Lujan v. Nat'l Wildlife Federation, 497 U.S. 871, 888-89 (1990).

3. The Underlying Facts Support the State’s Motion

Russell Uchida is currently the Administrative Services Officer for Aloha
Stadium, and had the same position in 2013. (Fact 1). Monies for capital
improvement projects (CIPs) are appropriated by the Hawaii State Legislature and
administered through the Department of Public Works which is part of the
Department of Accounting and General Services (DAGS). (Fact 2). State
appropriations are the sole source of capital improvement fundings in recent years,
(Fact 3). Aloha Stadium did not fund any CIPs from revenues it generated through
operations. (Fact 4). CIPs are funded by general obligation bonds issued by the
State of Hawaii. (Fact 5). Mr. Uchida is aware that the Department of Health
receives federal funds. (Fact 6).

Pursuant to HRS § 109-3 the state legislature authorized the establishment of
a Stadium special fund into which revenues generated by the Aloha Stadium are
deposited and from which the operational expenses of Aloha Stadium are paid.
(Fact 7). In fiscal year 2013, the following sources of funds were collected by

Aloha Stadium: Rental of the facility for the Swap Meet; rental of various areas of
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the stadium proper; the stadium’s share of food and beverage sales receipts;
parking revenue; advertising revenue; interest; and miscellaneous. (Fact 8). The
Miscellaneous item consists primarily of rent revenue and expenditure
reimbursements from the prior year that are collected after the prior fiscal year end.
This item does not include any federal funds. (Fact 9). The Aloha Stadium Special
Fund also includes a transfer from the Department of Accounting and General
Services, Division of Public Works of unused cash from Capital Improvement
Projects (CIP). Monies for Capital Improvement Projects are appropriated to
Aloha Stadium and are administered by the Department of Accounting and General
Services, Division of Public Works. (Fact 10).

As shown on page 2 of Exhibit B, the operating expenses of Aloha Stadium
are paid from the Special Fund. The Ending fund balance of June 30, 2013 is the
Beginning fund balance of July 1, 2013, to be used for fiscal year 2014. (Fact 11).
No State general funds are appropriated to Aloha Stadium by the Hawaii State
Legislature. (Fact 12). No federal funds are appropriated, received, or disbursed
by Aloha Stadium. (Fact 13).

In 2013 Kerry Yoneshige was the Business Management Officer at DAGS.

At the time of his deposition he was Interim Comptroller.” He has been employed

7 The remainder of the facts that follow were derived from depositions taken by
Mr. Phillips after this Court denied the State’s earlier Motion for Partial Summary
Judgment on the same subject. The facts gleaned from these depositions, when
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at DAGS since 2003. (Fact 14). His duties are budgeting, the fiscal operations, and
any special projects that the State Comptroller may have. (Fact 15). The types of
administrative actions that DAGS performs for agencies attached to DAGS for
administrative purposes are: DAGS serves as a conduit for any budget requests
going to the legislature; DAGS serves as a conduit for any communications
between the attached agency and the governor and legislature; and DAGS oversees
the agencies’ operations to ensure compliance with statutes, rules, and
administrative policies. (Fact 16). The budgets for the attached agencies are
included in DAGS consolidated budget. (Fact 17). DAGS does not represent the
agencies in budget matters before the legislature. DAGS facilitates the
transference of information between the respective bodies. (Fact 18). DAGS does
receive federal funds that are designated for agencies that are attached to DAGS
for administrative purposes. (Fact 19).

The State Foundation on Culture and Arts receives federal funds indirectly.
The National Endowment of Arts receives federal funds then passes that through to
the State Foundation on Culture and Arts. (Fact 20).

Mr. Yoneshige did not believe the Office of Elections received federal funds

in fiscal year 2013. (Fact 21).

added to Plaintiff’s witness list and proposed exhibits, represent the sum total of
evidence Plaintiff intends to offer at trial to attempt to prove that Aloha Stadium
receives federal funds.
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The State Procurement Office, an agency attached to DAGS for
administrative purposes, receives surplus federal property, which they sell to other
state agencies or nonprofit agencies. (Fact 22). The National Endowment of the
Arts does not send funds to DAGS, but it goes directly to the State Foundation for
Culture and Arts. (Fact 23). DAGS does not disburse or authorize the
disbursement of any federal funds to any element of State government. (Fact 24).

Aloha Stadium Authority is not a part of DAGS operations. It is an attached
agency. By statute DAGS cannot control or supervise an attached agency. DAGS
administers the administrative functions. By statute DAGS cannot control or
supervise the Stadium Authority. (Fact 25).

Jonathan Johnson is the Executive Director of the State Foundation on
Culture and the Arts. (Fact 26). 27. Although Mr. Johnson was aware the State
Foundation on Culture and the Arts received a grant in 2013 from the National
Endowment of the Arts, he was not aware of how the process works. (Fact 27).
The State Foundation on Culture and the Arts has received federal funds in the
past. (Fact 28).

Rhowell Ruiz is the Elections Support Services section head for the Office
of Elections. (Fact 29). He is familiar with the source of funding for the Office of
Elections. (Fact 30). The Office of Elections does not receive federal funds

annually. (Fact 31). The office of elections did not receive federal funds in fiscal
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year 2013, although there have been a number of federal grants between 2004 and
2014. (Fact 32). The budget of the Office of Elections is submitted to the
legislature as part of the DAGS consolidated budget. (Fact 33).

Paula Youngling is employed at the State Procurement Office. (Fact 34).
The State Procurement Office (SPO) participates in the federal service surplus
property program. (Fact 35). In general, the SPO receives donations of federal
property from federal agencies and then the property is provided to various state
agencies at the cost of a handling fee. (Fact 36). The SPO is not a department of
DAGS, it is an associate agency. (Fact 37).

4. A Proper Section 504 Defendant Must Receive Federal Funds

“The Rehabilitation Act is materially identical to and the model for the
ADA, except that it is limited to programs that receive federal financial
assistance....” Armstrong v. Davis, 275 F.3d 849, 862 n. 17 (9th Cir.2001) (internal
quotations omitted), abrogated on other grounds by Johnson v. California, 543
U.S. 499, 504-05 (2005); see also Gilstrap v. United Air Lines, Inc., 709 F.3d 995,
999 (9th Cir.2013).

In United States Department of Transportation v. Paralyzed Veterans of
America, the Supreme Court held that Congress intended to strictly limit the scope
of the Rehabilitation Act solely “to those who actually ‘receive’ federal financial

assistance.” 477 U.S. 597, 605 (1986), superseded by statute on other grounds, Air
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Carrier Access Act of 1986, Pub.L. No. 99435 (1986). The Court explained that
“[bly limiting coverage to recipients, Congress imposes the obligations of § 504
upon those who are in a position to accept or reject those obligations as a part of
the decision whether or not to ‘receive’ federal funds.” Id. at 606, 106 S.Ct. 2705
(emphases added); see also Greater L.A. Council on Deafness, Inc., v. Zolin, 812
F.2d 1103, 1111 (5th Cir.1987) (recognizing that the Rehabilitation Act “does not
prohibit discrimination against the handicapped as such; it simply bars the use of
federal funds to support programs or activities that so discriminate”).

Consequently, while those who affirmatively choose to receive federal aid
may be held liable under the Rehabilitation Act, liability will “not extend as far as
those who benefit from it,” because application of § 504 to all who benefit
economically from federal assistance would yield almost “limitless coverage.”
Paralyzed Veterans, 477 U.S. at 607-08.

Section 504 defines “program or activity” to include “all the operations of ...
a department, agency, special purpose district, or other instrumentality of a State or
of a local government.” 29 U.S.C. § 794(b)(1)(A). Congress adopted this broad
definition in response to Consolidated Rail Corp. v. Darrone, 465 U.S. 624, 635~
36 (1984), where the Court narrowly construed “program or activity” to reach
“only the specific parts of a recipient’s operation which directly benefited from

federal assistance.” Haybarger v. Lawrence County Adult Prob. & Parole, 551

386690_1.DOC 8

ED_003057A_00045648-00012





Case 1:13-cv-00525-JMS-BMK  Document 304-1 Filed 03/04/15 Page 13 of 25 PagelD
#: 2858

F.3d 193, 199 (3d Cir.2008); see also Civil Rights Restoration Act of 1987, Pub.L.
No. 100-259, §§ 2, 4, 102 Stat. 28 (1988).

Whether a particular state entity is a program or activity receiving federal
financial assistance within the meaning of section 504, though itself “a question of
federal law[,] ... can be answered only after considering the provisions of state law
that define the agency’s character.” Regents of Univ. of Cal. v. Doe, 519 U.S. 425,
429 n. 5, 117 S.Ct. 900, 137 L..Ed.2d 55 (1997) (discussing whether an agency is
“an arm of the State” for Eleventh Amendment sovereign immunity purposes);
Haybarger, 551 F.3d at 201 (“[t]hough not dispositive, a State’s characterization of
an entity under state law is significant” in determining whether that entity is a
“program or activity” under section 504). Therefore, this Court should look to the
State’s statutory scheme governing Aloha Stadium to determine whether it is, for
section 504 purposes, a “program or activity receiving Federal financial
assistance.”

Pursuant to HRS § 109-1, the Stadium Authority is established within the
department of accounting and general services for administrative purposes only.
The Stadium Authority’s responsibility is to maintain, operate, and manage the
stadium and facilities attached thereto. HRS § 109-2 sets forth that the stadium

authority includes the power to prescribe and collect rents, fees and charges for the
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use or enjoyment of the stadium and to make and execute contracts necessary to
exercise its powers.

This Court has previously referred counsel to Starr v. State of Hawaii,
Department of Accounting and General Services, 2007 WL 3254831 (D. Haw.
2007) for guidance regarding the status of an attached agency with respect to a
claim under the Rehabilitation Act. Notably, Mr. Phillips was the attorney
representing Ms. Starr in that earlier action. There, the Defendant was DAGS,
which, although it did not receive federal funding itself, disbursed federal funds to
the Office of Elections and the State Foundation on the Culture and the Arts. Starr
at *4 “DAGS essentially acts as the ‘paying agent’ by writing the check to
distribute the federal funds” on behalf of the Office of Elections and the State
Foundation on the Culture and the Arts. Based on that analysis, Judge Ezra found
that DAGS was a proper § 504 defendant. That is clearly distinguishable from the
present situation: Aloha Stadium does not receive federal funds and DAGS is not
the Defendant.

The present case 1s similar to a case giving rise to a later published Ninth
Circuit opinion, Sharer v. Oregon, 513 F.3d 1176 (9tJh Cir. 2009). There, Ms.
Sharer, a former legal assistant in Oregon’s Office of Public Defense Services
(OPDS), sued her employer claiming, inter alia, a violation of the Rehabilitation

Act.
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The Sharer Court examined the structure of OPDS to determine whether
they were a program or activity receiving federal financial assistance. During the
relevant time period, OPDS was “located within the judicial branch of Oregon’s
government.” Sharer, 513 F.3d at 1179. The Sharer Court further found that
OPDS was established within Oregon’s “judicial department”—that is, the judicial
branch of Oregon’s government—as the administrative arm of the Commission,”
which was established “to carry out the administrative policies and procedures for
the public defense system.” Id. It was undisputed that Oregon’s judicial branch
received federal funds.

After considering the Judicial Department and Commission’s distinct
funding sources and administration, the Sharer Court held that:

It does not follow, however, that Oregon’s judicial “department” of

government comprises a unitary “department” or “agency” within the

meaning of section 504. Oregon’s statutes draw a distinction between

the State’s “judicial department” (lower case), which refers to the

judicial branch of government in its entirety, and the “Judicial

Department” (upper case), which refers to the predominant

administrative agency within the judicial branch.
Sharer, 513 F.3d at 1180.

Based on this analysis the Ninth Circuit found that OPDS “is not a
“program or activity receiving Federal financial assistance” within the

meaning of section 504 simply by virtue of the Judicial Department’s receipt

of federal funds.” Sharer, 513 F.3d at 1180.
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The same situation exists here. The Aloha Stadium Authority is
administratively attached to DAGS. DAGS receives and disburses federal
funds. Aloha Stadium does not.

Pursuant to HRS § 109-1, the Aloha Stadium Authority is placed in
DAGS “for administrative purposes only.” The Stadium Authority’s
responsibility is the management and operation of Aloha Stadium. Id.; HRS
§ 109-2.

HRS 26-35(a) defines the relationship between a Department and an
agency which is placed into that Department for administrative purposes:

Whenever any board or commission is established or placed
within or transferred to a principal department for administrative
purposes or subject to the administrative control or supervision of the
head of the department, the following provisions shall apply except as
otherwise specifically provided by this chapter: (1) The head of the
department shall represent the board or commission in
communications with the governor and with the legislature; unless the
legislature or a legislative committee requests to communicate directly
with the board or commission; (2) The financial requirements from
state funds of the board or commission shall be submitted through the
head of the department and included in the budget for the department;
(3) All rules adopted by the board or commission shall be subject to
the approval of the governor; (4) The employment, appointment,
promotion, transfer, demotion, discharge, and job descriptions of all
officers and employees of or under the jurisdiction of the board or
commission shall be determined by the board or commission subject
to the approval of the head of the department and to applicable
personnel laws; (5) All purchases of supplies, equipment, or furniture
by the board or commission shall be subject to the approval of the
head of the department; (6) The head of the department shall have the
power to allocate the space or spaces available to the department and
which are to be occupied by the board or commission; (7) Any quasi-
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Jjudicial functions of the board or commission shall not be subject to

the approval, review, or control of the head of the department; and (8)

Except as set forth hereinabove, the head of the department shall not

have the power to supervise or control the board or commission in the

exercise of its functions, duties, and powers.

This statute distinguishes between administrative duties that are carried out
by the department in which an agency is placed for administrative purposes and the
substantive functions of the agency. Based on the nature of the relationship
between an agency which is only placed within a department for administrative
purposes, which are narrowly defined, the State believes Plaintiff is required to
prove, by a preponderance of the evidence, that the Aloha Stadium Authority
received federal funds during fiscal year 2013. For the reasons that follow, the

State does not believe Plaintiff will be able to do this.

5. Aloha Stadium Does Not Receive Federal Funds

A. By Statute Aloha Stadium’s Operating Budget Comes From Rents and Fees
Pursuant to HRS § 109-1, the Stadium Authority is established within the
department of accounting and general services for administrative purposes only.
The Stadium Authority’s responsibility is to maintain, operate, and manage the
stadium and facilities attached thereto. HRS § 109-2 sets forth that the stadium
authority includes the power to prescribe and collect rents, fees and charges for the
use or enjoyment of the stadium and to make and execute contracts necessary to

exercise its powers.
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The ability to collect and disburse funds for the operation of Aloha Stadium
is provided for in HRS §§ 109-3 and 109-6, which creates a special fund into
which all funds, including monies from the sale of tickets and rent of the stadium,
collected by the authority are deposited. This special fund shall be used for the
payment of the expenses of the operation, maintenance, promotion and
management of Aloha Stadium. HRS § 109-3(1).

It is obvious that the purpose of these statutes is to allow Aloha Stadium to
be operated as a business, without the need for a legislative appropriation to
support its operation. Not only is Aloha Stadium operated without any
appropriation from the state legislature, it does not receive any federal funds.
Notably, the budget for Aloha Stadium for fiscal year 2013 (Ex. B) irrefutably
demonstrates that Aloha Stadium does not receive federal funds.

Based on the structure of the Aloha Stadium Authority, as set by Hawaii
law, the budget for fiscal year 2013 (during which the 2013 Pro Bowl was played)
and the facts set forth in the Declaration of Russell T. Uchida, Aloha Stadium does
not qualify as a program or activity that receives federal financial assistance.

B. Plaintiff’s Proposed Exhibits Do Not Show Aloha Stadium Received
Federal Funds in Fiscal Year 2013

Mr. Phillips has provided copies of documents he wishes to use as exhibits

at this trial. The proposed exhibits are attached as Exhibit C:
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Plaintiff’s Description Bates Nos.
Number

23 State of Hawaii Executive Budget, Fiscal Budget Cl1-C70
2011 - 2013 for DAGS.

24 State of Hawaii Executive Budget, Fiscal Budget C71-C120
2011 —2013 for DBEDT.

25 State of Hawaii, Department of Business, Economic | C71-C 144
Development and Tourism, 2013 Annual Report ‘

26 Aloha Stadium Comprehensive Site Survey C145-C219

27 Hawaii State Foundation on Culture and the Arts, C220-C251
Annual Report Fiscal Year 2012 — 2013,

28 National Endowment for the Arts, 2013 Annual C 252 -C267
Report

29 Congressional bill for appropriation to the C268-C273
Department of Interior, environment, and related
agencies for the fiscal year ending September 30,
2013.

Unfortunately, Mr. Phillips has not disclosed which portion or portions of
these voluminous proposed exhibits are actually pertinent or he actually intends to
publish to the jury, forcing counsel for the State to review hundreds of pages of
irrelevant documents.®

To begin, at page 20 of Exhibit C (Plaintiff’s proposed Exhibit 23), the
budget for the Aloha Stadium Authority is set forth. It shows that the Aloha
Stadium Authority did not receive federal funds for fiscal year 2013. This
Exhibit appears to show that the State Foundation on Culture and the Arts (another
attached agency) received federal funds during that time. (Exhibit C at 16). It also

shows that DAGS received some sort of federal funding, although its purpose is

® At a meet-and-confer on March 2, 2015, I specifically asked which portions he
considered to be relevant. Mr. Phillips refused to answer.
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unknown. (Exhibit C at 3). Other than trying to blur the distinction between
different agencies, there doesn’t appear to be any purpose to offering this Exhibit.
It certainly does not prove that the Aloha Stadium Authority was the recipient of
federal funding.

Turning to Plaintiff’s proposed Exhibit 24, the budget of the Department of
Business, Economic Development and Tourism (DBEDT), this proposed Exhibit is
based on Plaintiff’s lack of understanding of DBEDT’s structure.” On page C 76,
thereﬂ is a chart which shows that the Hawaii Tourism Authority (HTA) is an
attached agency for administrative purposes. (See also C 125 and C 134). On
page C 78, the document shows that one of DBEDT’s major programs is Tourism,
designated as BED 113. Page C 91 is the budget allocated for this program of
DBEDT. Page C 92 states that “[t]he objective of the Tourism program is to
achieve a strong sustainable tourism industry...”

Plaintiff is confusing the Tourism program (a part of DBEDT) with the
HTA (an agency attached for administrative purposes). These agencies are
authorized by two different chapters of the Hawaii Revised Statutes. The Tourism
Office is organized pursuant to HRS Chapter 201. See HRS § 201-92: “There is

established an office of tourism within the department of business, economic

* Plaintiff has recently expanded his claim to include a discrimination claim
against the Hawaii Tourism Authority (HTA). HTA is not a proper defendant for
the reasons that follow.
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development, and tourism.” The Hawaii Tourism Authority is organized pursuant
to HRS Chapter 201B. See HRS § 201B(a) (in pertinent part): “There is
established the Hawaii tourism authority...the authority shall be placed within the
department of business, economic development, and tourism for administrative
purposes only.”

Plaintiff’s proposed Exhibit 24 does not contain the budget for the HTA, but
does have the budget for the Tourism Office at C 91. This Exhibit doesn’t prove
that HTA receives federal funding, much less that the Aloha Stadium Authority
does.

None of the remainder of the proposed Exhibits demonstrate that either
Aloha Stadium or the HTA receive federal funds. Exhibit 25 is an annual report
which describes in general terms the functions of DBEDT and its accomplishments
during the preceding year. It provides no information as to the source of funds for
either Aloha Stadium or the HTA.

Exhibit 26 is a Comprehensive Site Summary prepared for DAGS for the
purpose of possible redevelopment of the site. This document is completely
irrelevant to the present lawsuit, and prior to it being offered into evidence, the
State would request an offer of proof.

Exhibit 27 is a copy of a glossy magazine prepared by the Hawaii State

Foundation on Culture and the Arts explaining what that agency does. It does not
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provide any information as to the funding of Aloha Stadium or the HTA. Page C
236 states that part of this agency’s revenues for the fiscal year ending June 30,
2013 was a National Endowment for the Arts Partnership. The fact that another
agency attached to DAGS received funding from some federal source is irrelevant
with respect to this issue in this case.

Exhibit 28 is the 2103 Annual Report for the National Endowment of the
Arts (NEA). This document explains that the NEA is an agency created by
Congress and that 40% of the NEA’s funds are awarded to organizations such as
state arts agencies (C 256). Neither Aloha Stadium or the HTA is a state art
agency.

Exhibit 29 is a portion of an appropriations bill indicating that Congress
voted to provide funds to the NEA.

None of the documents which Plaintiff intends to offer at trial prove that
either the HTA or Aloha Stadium Authority receive federal funds, a necessary
element to proceed against either of them pursuant to § 504 of the Rehabilitation
Act.

Finally, none of the witnesses Plaintiff intends to call for trial can testify that
either Aloha Stadium or the HTA receives federal funds. (See Facts section,

above.)
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6. The Hawau Tourism Authority is not a Proper Defendant Pursuant to
Hawaii Law

As to the Licensing Agreement (Exhibit D), the main reason for offering this
Exhibit is to allow Plaintiff to argue that the Hawaii Tourism Authority (HTA) is a
proper Defendant because it was a signatory to the License Agreement. Plaintiff is
attempting to persuade this Court that because HTA signed a licensing agreement
with the NFL, it is a proper defendant, where employees of the Aloha Stadium
Authority are alleged to have discriminated against her.'

The extent of HTA’s authority is fixed by HRS Chapter 201B. HRS §
201B-3(a)(13) allows the HTA to “contract for or to accept revenues,
compensation, proceeds, and gifts or grants in any form from any public agency or
any other source...” HRS § 201B-3(a)(14) allows the HTA to “[d]evelop,
coordinate, and implement state policies and directions for tourism and related
activities taking into account the economic, social, and physical impacts of tourism
on the State...” Importantly, HRS § 201B-19 allows the HTA to “[m]arket and
promote sports-related activities and events.”

None of these provisions allow the HTA to operate or manage Aloha
Stadium. It is the management and operation of Aloha Stadium that is the basis for

this lawsuit, not the promotion of the Pro Bowl by HTA. As noted above, the

v Presumably, this effort is also related to Plaintiff’s failed attempt to show that
the HTA receives federal funding and is therefore a proper section 504 Defendant.

586690_1.D0C 19
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Stadium Authority’s responsibility is to maintain, operate, and manage the stadium
and facilities attached thereto.

Turning to the Licensing Agreement, page 1 contains three provisions which
provide the reasons that the Licensing Agreement was executed by both the HTA
and Aloha Stadium Authority:

WHEREAS, the Stadium Authority has the statutory duty and

responsibility to authorize the use of the Aloha Stadium, a multi-

purpose stadium consisting of approximately 50,000 seats, parking

stalls, and related improvements, located in the City and County of

Honolulu, island of Oahu, State of Hawaii (hereinafter referred to as

the “Aloha Stadium™).

WHEREAS, the HTA has the statutory duty and responsibility to
promote tourism for the State of Hawaii.

ok ok

WHEREAS, the Stadium Authority and the HTA desires to fulfill

their respective duty and responsibility by allowing the Pro Bowl

Game to be played in Hawaii...

Despite Plaintiff’s belief to the contrary, the HTA did not license Aloha
Stadium to be used by the NFL to play the Pro Bowl, the Aloha Stadium Authority
did. Nor did the Hawaii Tourism Authority operate Aloha Stadium on game day.

The HTA’s role was to promote tourism, not manage and operate Aloha Stadium.

The HTA is not a proper Defendant in this action.

586690_1.00C 70
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7. Conclusion

Because Defendant has shown that Aloha Stadium Authority is an agency
attached to DAGS for administrative purposes only, the fact that DAGS receives
and disburses federal funds does not make the Aloha Stadium Authority a proper
section 504 Defendant. It is undisputed that Aloha Stadium does not receive
federal funds.

Additionally, the HTA is not a proper section 504 Defendant either: It does
not operate or manage Aloha Stadium. Further, none of Plaintiff’s proposed
exhibits demonstrate that the HTA receives federal funds.

Defendant State of Hawaii has met both prongs of the tests for summary
judgment: It has negated an element of Plaintiff’s cause of action (Aloha Stadium
is not a program that receives federal funds) and it has shown that Plaintiff cannot
prove this element at trial.

Based on the above, the State requests this Court grant its partial summary
judgment with respect to the section 504 claim.

DATED: Honolulu, Hawaii, March 4, 2015.

/s/ John F. Molay
CARON M. INAGAKI
JOHN F. MOLAY
DANA A. BARBATA
Deputy Attorneys General

Attorneys for Defendant
State of Hawaii
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Message

From: Rhodes, Julia [Rhodes.lulia@epa.gov]

Sent: 11/15/2017 4:49:47 PM

To: O'Lone, Mary [OLone.Mary@epa.gov]; Wilscn, Adam [wilson.adam@epa.gov]
Subject: RE: Questions for interview in Hawaii complaint

I hadn't realized that there was areport that needed to be reviewed or that this was not a generic witness
interview. So, | was trying to assist Brittany by giving her time to incorporate our comments. But, you are right that we
have 72 hours from receipt to provide comments per the R& R.

Julia Rhodes

Assistant General Counsel for the Civil Rights Practice Group
Civil Rights and Finance Law Ottice

Office of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: O'Lone, Mary

Sent: Wednesday, November 15, 2017 11:34 AM

To: Rhodes, Julia <Rhodes.Julia@epa.gov>; Wilson, Adam <wilson.adam@epa.gov>
Subject: RE: Questions for interview in Hawaii complaint

Juila-
Justin time. | was literally about to hit the send button on an email after speaking with Adam about nudging Brittany we
need to see the draft questions.

We get 3 days to review those, so why do we need to get them back by Friday? Wouldn’t it be Monday? We need to
read a report on a study this witness worked on — so it will actually take more time & thought than a run of the mill what
did you see/experience witness.

Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992

From: Rhodes, Julia

Sent: Wednesday, November 15, 2017 11:29 AM

To: O'Lone, Mary <DLone. Mary@epa.gov>; Wilson, Adam <wilson.adam@epa.gov>
Subject: FW: Questions for interview in Hawaii complaint

Please review. | would like to get this back to them on Friday.

Thanks,
Julia

ED_003057A_00045665-00001





Julia Rhodes

Assistant General Counsel tor the Civil Rights Practice Group
Civil Rights and Finance Law Otfice

Ofttice of General Counsel

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, 2399A

Washington, DC 20460

Phone: 202.564.1417

From: Rhines, Dale

Sent: Wednesday, November 15, 2017 11:27 AM
To: Rhodes, Julia <Rhodes. Julia@epa.gow>

Subject: Questions for interview in Hawaii complaint

Attached are some questions for an interview on 11/21 that Brittany is coordinating. If CRFLO has any comments,
please let us know. Thanks. You are the last stop.

Dale Rhines

Deputy Director, External Civil Rights Compliance Office
EPA, Office of General Counsel

202-564-4174

WIJC-N Room 2524
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Message

From: O'Lone, Mary [OLone.Mary@epa.gov]

Sent: 5/7/2018 2:00:04 PM

To: Wilson, Adam [wilson.adam@epa.gov]

Subject: RE: Earthjustice and Hawaii Department of Agriculture

Can | have more time than that?
Thanks, Mary

Mary M. O'lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202} 564-4992

From: Wilson, Adam

Sent: Monday, May 07, 2018 9:46 AM

To: O'Lone, Mary <Olone.Mary@epa.gov>

Subject: FW: Earthjustice and Hawaii Department of Agriculture

See attached response from HDOA. I'd love to hear your thoughts if you have time today or tomorrow.

From: Robinson, Brittany
Sent: Monday, May 07, 2018 8:14 AM

To: Covington, leryl <Covington leryi@epa gov>; Miller, Amy <Biller v epa.goye; Wilson, Adam

Cc: Dorka, Lilian <Dorkalilisni@Benngovs

Subject: F\W: Earthjustice and Hawaii Department of Agriculture

FYl- Currently reviewing HDOA's response.,

From: Prescott-Tate, Delanie D [
Sent: Friday, May 4, 2018 11:26 PM

....................................................................................................

Subject: Re: Earthjustice and Hawaii Department of Agriculture

For your reading enjoyment : }
Have a great week-end.
Delanie

Deputy Attorney General Delanie D. Prescott-Tate
Department of the Attorney General

Commerce & Economic Development Division
4725 Queen Street

Honolulu, Hawaii 96813
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(808) 586-1180

Confidentinlity Motdonm: This e-mall message, including any attachments, is for
the sole use of the intended recipient ey and nmay contain confidential and/or
privileged information. ZAny review, use, disclosure, or distribution by
unintended recipients is prohibited by the Flectronic Communications Privacy Act,
18 U.5.C. sections 2510-2521 . 1% vou are not the intended recipient, please
contact the sender by rerly e-mail and destroy all copies of the original
message.
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Message

From: O'Lone, Mary [OLone.Mary@epa.gov]
Sent: 5/1/2018 10:09:49 PM

To: Wilson, Adam [wilson.adam@epa.gov]
Subject: RE: Hawaii tweet/update

Hmm.

Sounds like fun.
Sounds like ADEM like complaints on way.

Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992

From: Wilson, Adam

Sent: Tuesday, May 01, 2018 6:09 PM

To: O'Lone, Mary <Olone.Mary@epa.gov>
Subject: RE: Hawaii tweet/update

“It does not appear to me that you have been a neutral factfinder. You have taken Earthjustice’s position and run with
it.”

From: O'Lone, Mary

Sent: Tuesday, May 01, 2018 5:46 PM

To: Wilson, Adam <wilson.adam@ena. o>
Subject: RE: Hawaii tweet/update

Heading home now, but can’t wait to hear the whole debrief.
Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992

From: Wilson, Adam

Sent: Tuesday, May 01, 2018 5:46 PM

To: O'Lone, Mary <QlLone. Marvi@epa.gov>
Subject: RE: Hawaii tweet/update

Verbatim.
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From: O'Lone, Mary

Sent: Tuesday, May 01, 2018 5:45 PM

To: Wilson, Adam <wilson.adam@epa.gov>
Subject: RE: Hawaii tweet/update

Literally, those words?
Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992

From: Wilson, Adam

Sent: Tuesday, May 01, 2018 5:43 PM

To: O'Lone, Mary <Ulone. Marvi@epa,gov>
Subject: Hawaii tweet/update

In the middle of the Hawaii IRA call. ECRCO did its introductory song and dance. Then the HDOA lady just sweetly told us

“This is just a bunch of bullshit”.

Stay tuned.

Addam Wilson

Aftforney-adviser

US. Envirenmental Protection Agency
Cffice of General Counsal

Civil Rights Practice Group

{202} 564-3357
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Message

From: O'Lone, Mary [OLone.Mary@epa.gov]
Sent: 5/1/2018 9:46:20 PM

To: Wilson, Adam [wilson.adam@epa.gov]
Subject: RE: Hawaii tweet/update

Heading home now, but can’t wait to hear the whole debrief.

Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992

From: Wilson, Adam

Sent: Tuesday, May 01, 2018 5:46 PM

To: O'Lone, Mary <Olone.Mary@epa.gov>
Subject: RE: Hawaii tweet/update

Verbatim.

From: O'Lone, Mary

Sent: Tuesday, May 01, 2018 5:45 PM

To: Wilson, Adam <wilson.adam@ena. o>
Subject: RE: Hawaii tweet/update

Literally, those words?
Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992

From: Wilson, Adam

Sent: Tuesday, May 01, 2018 5:43 PM

To: O'Lone, Mary <QlLone. Marvi@epa.gov>
Subject: Hawaii tweet/update

In the middle of the Hawaii IRA call. ECRCO did its introductory song and dance. Then the HDOA lady just sweetly told us

“This is just a bunch of bullshit”.
Stay tuned.

Adam Wison
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Aftorney-adviser

L& Environmental Profection Agency
Office of General Counsel

Civil Rights Practice Group

{202} 564-3357
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Message

From: O'Lone, Mary [OLone.Mary@epa.gov]
Sent: 5/1/2018 9:45:07 PM

To: Wilson, Adam [wilson.adam@epa.gov]
Subject: RE: Hawaii tweet/update

Literally, those words?
Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992

From: Wilson, Adam

Sent: Tuesday, May 01, 2018 5:43 PM

To: O'Lone, Mary <Olone.Mary@epa.gov>
Subject: Hawaii tweet/update

In the middle of the Hawaii IRA call. ECRCO did its introductory song and dance. Then the HDOA lady just sweetly told us
“This is just a bunch of bullshit”.

Stay tuned.

Adam Wikson

Altorney-adviser

LS. Environmental Protection Agency
Office of General Counsel

Civil Rights Practice Group

{202} 564-3357
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Message

From: O'Lone, Mary [OLone.Mary@epa.gov]

Sent: 8/10/2017 5:59:39 PM

To: Garnett, Desean [Garnett.Desean@epa.gov]; Wilson, Adam [wilson.adam@epa.gov]
Subject: Hawaii- what | will talk from today

Attachments: notes on assessment of ADC argument about independence.docx

Here is my summary. Cites aren’t complete, but it is substantively accurate.
I'll give Lilian a copy of the chart, but not my notes. If she wants a copy, I'll have to clean it up a bit first.
Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992
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DAVID Y, IGE
GHIVERRNOR

BOUGLAS 8, CHIN
ATTORNEY GENERAL

AUSSELL &, SUZUKE
FIRBT BEPUTY ATTORKEY GEMERAL

STATE OF HAWAI'

DEPARTIMENT OF THE ATTORNEY GENERAL
COMMERCE AND ECONOMIC DEVELOPRMENT BIVISION
428 Queen STREEY
HorQuuuy, Hawas 98813
{808} 586-1180

Apnl 12, 2017

Lilian 8. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

RE: State of Hawai’i Agribusiness Development Corporation’s
Response to the Environmental Protection Agency External Civil
Rights Compliance Office’s Acceptance of Adminisirative Complaint

EPA File No. 45RNO-16-R9

Dear Director Dorka,

This letter is in response to the investigation that the Environmental Protection Agency
External Civil Rights Compliance Office (“EPA”) has initiated regarding an administrative
complaint filed by Earthjustice (“Earthjustice Complaint™). The Earthjustice Complaint
generally alleges that the State of Hawai’i Department of Agriculture (“HDOA”) and State of
Hawai'i Agribusiness Development Corporation (“ADC™) discriminated against farm workers
and residents of West Kaua’i and Moloka'i, on the basis of race and/or national origin, in
violation of Title VI of the Civil Rights Act, and EPA’s implementing regulation. Earthjustice

alleged that the ADC has violated Title VIby: (1) failing to have a Title VI compliance program,
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EPA-ECRCO
File No 45RNO-16-R9
Page 2o0f 15

(2) leasing land without a policy to restrict pesticide use further than the legal standard set by
state and federal law, and (3) operating a drainage ditch without an NPDES permit.!

The EPA sent ADC and HDOA a notice of acceptance of administrative complaint
44RNO-16-R9 and 45RNO-16-R9 on March 9, 2017 (“"EPA Notice”). In the Notice, the EPA
determined that it had jurisdiction to accept the investigation. To have jurisdiction, the
complaint must {1} be in writing, (2) allege that discrimination occurred in violation of EPA
regulations, (3) allege discriminatory acts happened within 180 days, and (4) be filed against an
applicant for, or recipient of, EPA financial assistance.” However, as will be discussed below,
the ADC is not an applicant for, or recipient of, EPA financial assistance. Consequently, the
EPA does not have jurisdiction to conduct such an investigation.

The Earthjustice Complaint sets forth several broad and ambiguous allegations, but the
EPA noted that it will only investigate the following:

(H Whether in administering the pesticides program and the leasing and

licensing of the state land program, the HDOA and/or ADC discriminated

on the basis of race and/or national origin (Native Hawaiians) against farm
workers and residents of West Kauai and Molokai, in viclation of Title VI
of the Civil Rights Act, and EPA’s implementing regulation; and

(2y  Whether the HDOA and/or ADC is complying with the procedural

safeguard provisions in Title 40, Part 7, Subpart D of the Code of Federal
Regulations (“CFR”), which require recipients of EPA financial assistance

to have specific policies and procedures in place to comply with their non-
discrimination obligations.

' See Earthjustice Complaint, pp. 7-15,
% EPA Notice, pp. 1-2.
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While the scope of the EPA investigation is narrower than the Earthjustice Complaint, the
lack of specificity in what kind of actions are being investigated makes it difficult to
comprehensively respond. HDOA and ADC are separate entities with distinct powers and
authority, and so this response will be tailored only to what is relevant to the ADC as a land
manager. With that in mind, the ADC will fully comply with the investigation and will supply
any additional information that the EPA believes would be informative but is left out of this
esponse.

The ADC denies any allegations of discrimination of any type. The tenants Earthjustice
complained of were inherited by the ADC with the land. The ADC requires any pesticide use on
its land to be within legal limits, and there is no evidence of adverse disparate impacts that would
constitute discrimination.

1. The EPA does not have jurisdiction.

While the HDOA receives funds from the EPA, the ADC does not receive any such
funding either directly or indirectly. The ADC is not a subunit of HDOA, and any EPA funding
HDOA receives should not be attributed to it. The ADC is a public corporation established by
statute, and an instrumentality and agency of the State separate and distinct from the HDOA. It is
attached to the HDOA only for limited administrative purposes. Hawai’i Revised Statutes
{(“HRS") § 163D-3(a) states:

There is established the agribusiness development corporation, which shall be a

public body corporate and politic and an instrumentality and agency of the State.

The corporation shall be headed by a board of directors. The corporation shall be

placed within the department of agriculture for administrative purposes, but the

corporation may later incorporate as a nonprofit corporation if this proves
desirable to further its objectives ....

ED_003057A_00045702-00003
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File No 45RNO-16-R9
Page 4 of 15

{emphasis added}.

Courts have analyzed whether a particular non-recipient state entity, attached to a larger
recipient department, is sufficiently independent of the larger department to fall outside of
federal regulations enacted pursuant to Title VL.? Those cases have focused on whether the
entities, “though part of the same branch of government, have distinct funding sources and
administrative apparatuses.”

The ADC is a separate entity and not simply a subunit of the HDOA. The ADC
possesses distinct statutory powers, exercises its authority through a board largely independent of
the HDOA, and is funded by separate and distinct funds. While the ADC is attached to the
HDOA for administrative purposes, the HDOA lacks the substantive power to supervise or
control the board or commission in the exercise of its functions, duties, and pawemﬁ
a. ADC’s funding sources are separate and distinet from HDOA.

The ADC receives funding through appropriations made by the Legislature® and user-

supported revolving funds.” Pursuant to HRS § 26-35(a), the ADC administratively submits its

3 In Sharer v. Oregon, the Ninth Circuit held that Oregon’s Public Defense Services Commission, while
administratively attached for some purposes to Oregon’s Judicial Department, was sulficiently independent so that
federal inancial assistance received by the Judicial Depariment was oot attribuied to the Commission. Sharer v
Oregon, 381 F3d 1176, 1179-80 (Sth Cir. 2009)

* The Sharer court found that even though the two entities were attached for some administrative purposes, they
were {inanced by distinct funding sources, and the administrative head of the Judicial Department had considerably
less statutory authority over the Commission.  Specifically, it was noted that the Chief Justice was authorized 1o
appoint the seven members of the Commission, and serve as a nonvoting, ex officio member, but aside from that the
Commission was not subject to the exercise of administrative suthority and supervision. id

5 See HRS § 26-35(a)8) ("Except as set forth hereinabove, the head of the department shall not have the power (o
supervise or conirol the board or commission in the exercise of its functions, duties, and powers.™)

§ See Exhibit A" showing the ADC specific appropriations from the legislature for the past two years. While
administratively put into the HDOA budget, the appropriations are specifically for the ADC and Hs projects,
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legislative budget requests through the HDOA, but ADC does not receive funds from HDOA or
any revolving funds that support HDOA. Conversely, the revolving funds that support ADC
operations do not support HDOA operations. Compare HRS § 163D-15.5 (establishing the
Waiahole water system revolving fund which is administered by the ADC; moneys in the fund
are to be used for purposes unigue to the ADC); HRS § 163D-17 (establishing the Hawai‘i
agricultural development revolving fund; moneys in the fund are to be used for purposes unigue
to the ADC) with HRS § 141-2.7 (establishing the aquaculture development fund within the state
treasury; moneys in the fund shall be used to “[ilmplement the aquatic disease management
programs and activities of the department,” among other things).

Consequently the ADC and HDOA are financed through entirely separate and distinct
funds.

b. ADC has its own administrative structure and statutory authority.

The ADC has a board of directors of eleven members, eight of which are appointed by
the gcxvem@r,g The remaining three are ex-officio, voting members, and consist of the director of
business, economic development, and tourism, the chairperson of the board of agriculture, and
the chairperson of the board of land and natural resources.” ADC’s executive director is

appointed by the board, has their salary set by the board, and cannot be the chairperson for the

7 See Exhibit "B showing the user generated revenue, which goes into an ADC special fund,
5 HRS § 163D 3(b).
334
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board of agriculiure,m Therefore, the HDOA chair has very little control or influence over ADC
board decisions.

The ADC has enumerated powers, separate and distinct from the powers of the HDOA,
including the power to sue and be sued, make and alter bylaws for its organization and internal
management, make and execute contracts, acquire or contract to acquire by grant or purchase
real, personal, or mixed property, carry out specialized programs designed to develop new
markets for Hawai'i agricultural products, and accept gifts or grants in any form from any public
agency or any other source.'!

While the ADC is placed within the HDOA for administrative purposes, the corporation
has the option to later incorporate as a nonprofit corporation.’®> The chairperson of the board of
HDOA has limited statutory authority relating to ADC, which includes communicating with the
governor or legislature on behalf of ADC, including ADC’s financial requirements in HDOA’s
budget, approving ADC employment decisions, approving purchases of supplies, and allocating
space available to the HDOA for the ADC board. However, *[alny quasi-judicial functions of
the board or commission shall not be subject to the approval, review, or control of the head
of the department . . . and . . . [elxcept as set forth {in HRS § 26-35(a)], the head of the
department shall not have the power to supervise or control the board or commission in the

exercise of its functions, duties, and powers.”"* Finally, the ADC explicitly “shall be

Wi,

T HRS § 16304,

2 HRS § 163D-3,

HHRSE & 26-35(b) (emphasis added).
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considered an arm of the State and shall enjoy the same sovereign immunity available to
the State.”"

As the ADC has separate funding sources, statutory powers distinct from HDOA, and
exercises its authority largely independent of the HDOA, it is a state entity separate and distinct
from HDOA and any federal funding received by HDOA should not be attributed to the ADC,
Therefore, the EPA lacks jurisdiction to pursue this investigation against ADC. Despite not
receiving any federal funds, out of an abundance of caution the ADC will address the substantive
issues outlined in the EPA Notice.

2. ADC does not discriminate in its land management practices.

The EPA noted it will investigate into “[wlhether in administering the pesticides program
and the leasing and licensing of the state land program the HDOA and/or ADC discriminated on
the basis of race and/or national origin (Native Hawaiian) against farm workers and residents of
West Kaua’vi and Moloka’i, in violation of Title VI of the Civil Rights Act, and EPA’s
implementing regulation.””> As ADC does not administer the pesticides program, this response
will be limited to the administering, leasing, and licensing of state land managed by ADC in
Kekaha, Kauva’u

In their initial complaint, Earthjustice alleged that:

ADC is violating Title VI by leasing or licensing state lands in a

manner that fails to protect nearby communities, including Native
Hawaiians, from heavy pesticide use . . . ADC has failed to adopt

4 HRS § 26-35(b) (emphasis added).
¥ ERA Notice, p. 1.
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or implement any limits on its leasing and licensing program to
protect health and the environment from heavy pesticide use.
Instead, ADC leases or licenses the majority (64%) of the
thousands of acres it manages in West Kaua'i to
pesticide-intensive seed companies, without any meaningful
restrictions. By failing to adopt or implement measures to limit
leasing or licensing to pesticide-intensive operations or prevent
resulting harm to nearby communities, ADC is violating Title VL

Earthjustice Complaint, p. 13.

First, it should be noted that ADC did not, in fact, lease any lands in West Kaua’i to seed
companies. In 2001, ADC was issued a land lease from the Hawai'i Department of Land and
Natural Resources (“DLNR”) for the agricultural land at issue in Kekaha, Kaua'i.'® These lands
came to ADC already encumbered by revocable permits to, among other entities, Syngenta
Seeds, Pioneer Hi-Bred Intl, and CEATECH (assigned to BASF).!” Those companies continue
to be the only seed companies on the ADC's Kekaha properties. Therefore, ADC did not
specifically choose the property at issue for pesticide use, and did not intentionally discriminate
in accepting land with seed companies as tenants.

Furthermore, in converting the existing revocable permits (o licenses, the ADC made sure

to include terms requiring the licensee to comply with all federal, state and county laws, ™

% Top Exhibit “C", the land was eventually set aside to the ADC in 2003 via Exccutive Order No. 4007,

7 Spe Exhibit *I)".

¥ LICENSEE shall comply with the requirements of alf federal, state, and county authoriies and observe all federal,
state, and county laws, ordinances, and roles pertaining to the Premises which are now in force or later may be in
force. Exhibit D7, p, 22
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including environmental regulations'® and anti-discrimination laws.”® Therefore, ADC requires
its licensees to comply with all applicable laws regulating the use of pesticides.

This is not a situation where ADC is deliberately placing pesticide users in an area for
discriminatory purposes. Nor is this a situation where ADC is granting entities special
permission to use pesticides above the legal limit, or approving the use of pesticides in anyway.
Instead, Earthjustice alleges that not restricting a licensee’s rights further than the standards set
by federal and state law causes adverse disproportionate impacts upon the native Hawaiian
community in Kekaha.*!

The EPA has proposed policy concerning how compliance with environmental health-
based standards relates to whether a specific impact is adverse in Title V1 investigations.** In
2000, the established policy was to create a rebuttable presumption if a recipient’s actions were
within EPA guidelines. > The EPA proposed a new policy in 2013, which abrogated the

presumption but maintained that “[e]nvironmental health-based thresholds are set at levels

¥ LICENSEE shall comply with all applicable federal, stae, and county enviroamental impact regulations,
including but not Hmited 1 Chapter 343, Hawai'i Revised Staies, as amended, and rules goveraing historic
preservation, LICENSEE shall be responsible for obiaining all secessary federal, state, or county clearances. fd,
B L JCENSEE shall not use the Premises, nor permit the Premises to be used in support of, any policy that
unfawfully discriminates against anyone based upon creed, color, national origin, sex, or a physical handicap.
LICENSEE shall not practice any urdawful discrimination based ypon creed, color, national origin, sex, or a
physical handicap. Exhibit D7, p. 1

21 Wy note that the Supreme Court has held that Titde VI prohibits only intentional discrimination, and therefore g
plaintff must allege more than a disproportionate effect. See Alexander v Sandoval, 332 U8, 275, 280 (2001
Courts are split over whether a regulation alone can create an enforceable federal right. Compare South Camden
Citizens in Action v, Nese Jersey Department of Environsmental Protection, 274 F3d771 (3d Ciw 2001, and
Loschiave v. Ciry of Searbors, 33 F.3d 348, 351 (6th Cir. 1994). Therefore, we will address the disparate impact
allegation but reserve the right 1o challenge jurisdiction on this point.

2 Pederal Register / Vol. 78, No. 81 7 Friday, April 26, 2013, p. 24741

Bid atp. 2742,
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intended to be protective of public health. While compliance with such thresholds does not
guarantee no risk, such compliance strongly suggests that the remaining risks are low and at an
acceptable level for the specific pollutant(s) addressed by the health-based threshold.”*

ADC requires all licensees to be in compliance with federal and state regulations
regarding pesticides, which are health-based standards.®® As both the EPA and the state of
Hawai'i regulate such pesticide use, it must be shown that other factors outweigh the legal use
that ADC is allowing. Such factors could include “the existence of hot spots, cumulative
impacts the presence of particularly sensitive populations that were not considered in the
establishment of the health-based standard, misapplication of environmental standards, or the
existence of site-specific data demonstrating an adverse impact despite compliance with the
health based threshold.”?®

To substantiate its allegations, Earthjustice cited to the May 25, 2016 Findings and
Recommendations of a Joint Fact Finding Study Group, Pesticide Use by Large Agribusinesses
on Kaua’i (“JFF Stwdy Group™). However, the JFF Study Group concluded that there was little
reliable data available to study, and what data was available did not support the conclusion that
the Kaua’i Westside population was suffering from environmental harm. The JFF Study Group’s

Executive Summary on health impacts provides an informative synopsis of its findings:

*id.

% If compliance with these standards no longer creales o presumption of no violation, it should sl be afforded
adequate weight. As a nonregulating state entity, it is important for the ADC, and state agencies in general, 1o be
able to rely upon such regulations to determine the relative public safety, as well as legality, of their actions.

i,
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Currently there is not enough information to conclude if pesticide
use by the seed companies plays any role in the health of Kaua‘i’s
residents. The JFF Study Group reviewed approximately 20 health
conditions in the international literature that are associated with
exposure to various types of pesticides. Comparable data for
Kaua‘i was found for only 11 of these conditions. Five of these
conditions — Developmental Delay, Attention Deficit Hyperactivity
Disorder (ADHD), Renal Disease, Diabetes, and Obesity -
appeared somewhat elevated on the Westside compared to the rest
of the island.

It is important to note that an association is not proof of causation.
Further, due to small population numbers on the Westside, most of
these measures cannot be considered statistically significant. We
also note that Westside communities have worse health statistics
for certain conditions that are not directly associated with
pesticides. These conditions include higher incidences of overall
mortality from cancer and stroke, infant mortality, admissions for
pneumonia, and asthma or COPD in the elderly. These conditions
have rates among the highest in the state.
See Findings and Recommendations of a Joint Fact Finding Study Group, Pesticide Use
by Large Agribusinesses on Kauai, p. 8.
In October 2014, Kaua’i residents requested the United States Department of Health &
Human Services, Division of Community Health Investigations, Agency for Toxic Substances
and Disease Registry (“ATSDR"), to evaluate whether agro-chemical practices were affecting

the health of their communities. A study was conducted and in August of 2016 a report was

generated. That report concluded with the observation that “ATSDR is not able to demonstrate
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scientifically whether people near agricultural fields in Kaua’i west side communities are being
exposed to pesticides at levels of health concern.”’
3. ADC bhas specific non-discrimination policies and procedures.

The EPA also noted it will investigate into “{wlhether the HDOA and/or ADC is
complying with the procedural safeguard provisions in 40 C.F.R. Part 7 Subpart D which require
recipients of EPA financial assistance to have specific policies and procedures in place to comply
with their non-discrimination obligations.”*

The State of Hawai’i Department of Human Resources Development maintains the
Policies and Procedures Manual that is issued for Executive Branch Civil Service.”” ADC,
being a part of the Executive Branch, is covered by these Policies and Procedures; notably Policy
No. 601.001.% Policy No. 601.001 specifically states that “[t}he State and its appointing
authorities are required to and will take appropriate action when discrimination, harassment or
retaliation is based on a person’s protected class. . .. Every State employee is responsible for
assuring that work in the executive branch is conducted in an atmosphere that respects the
dignity of every State employee, and people with whom the State conducts business.” Policy

No. 601.00] contains reporting procedures and also provides information on the Hawai’i Civil

Rights Commission and the Equal Employment Opportunity Commission.

&7 See Exhibit “E”, p. 5.

B EPA Notice, p.l.

#H See Bxhibit P,

3¢ See Exhibit 7 attached to the Earthjustice Complaint.
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The Hawai’i Civil Rights Commission (“CRC”) is a state agency dedicated to enforcing
state laws prohibiting discrimination. The CRC was created by Act 219, 1988 Haw. Sess. Laws
387, and codified as HRS chapter 368. The CRC was established “to provide a mechanism that
provides for a uniform procedure for the enforcement of the State’s discrimination laws.”®'  The
CRC has jurisdiction over HRS chapter 368, part [ of HRS chapter 378, part [ of HRS chapter
489, and HRS chapter 515.7 HRS chapter 378 addresses discriminatory employment practices;
HRS chapter 489 addresses discrimination in public accommodations; and, HRS chapter 515
addresses discrimination in real property transactions.

As ADC is organized under the executive branch, the non-discrimination policies and
procedures in place covering the entire executive branch also cover the ADC. Therefore, should
ADC be considered a recipient of federal funds, it is complying with the procedural safeguard
provisions in 40 C.F.R. Part 7 Subpart D, which require recipients of EPA financial assistance (o
have specific policies and procedures in place to comply with their non-discrimination
obligations.

4, The NPDES permit issue is being litigated and should not be considered here.

While not mentioned in the EPA Notice, Earthjustice originally alleged that ADC
violated Title VI by not having an NPDES permit. Specifically:

ADC is violating Title VI by discharging pollutants without the

requisite  National Pollutant Discharge Elimination System
(NPDES) permit, to the detriment of Native Hawaiians in West

1 HRS section 368.1.
¥ Ser HRS section 368-11ta),
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Kaua‘i . . . These unregulated and unmonitored discharges are of
particular concern since Native Hawailans gather limu and fish in
these areas. The open ditches are not fenced off or marked with
warning signs to prevent children from playing in them. The
outfalls funnel polluted waters into areas popular for fishing
surfing, swimming, and boating. ADC’s unpermitted drainage
ditch system in the heart of Kekaha and the surrounding
recreational areas has a discriminatory effect on MNative Hawaiians
and therefore violates Title VL.
Earthjustice Complaint, p. 15.

However, Earthjustice has filed a separate action in federal court asking for a
determination on whether ADC is required to obtain an NPDES permit for the action complained
of* As the EPA did not mention the issue in its administrative complaint, and the EPA has a
policy of dismissing complaints “if the issues raised in the complaint are the subject of either
ongoing administrative permit appeals or litigation in Federal or state court,” * the ADC will not
address the NPDES permit unless specifically requested to do so.

5. Conclusion.

As the ADC is not a recipient of EPA financial assistance, there is no jurisdiction to
pursue this investigation. If it is determined jurisdiction exists, the allegations made by
Earthjustice are not substantiated, even by their own evidence. There is no conclusive evidence
of an adverse disparate impact due to ADC not restricting pesticide use on its land further than
standards set by federal and state law. Also, the ADC would be in compliance with Title Vi as it

can make use of the Title VI policy in place for the entire Executive Branch. Accordingly, ADC

33 See Na Kia'i Kai, et. al. v. State of Hawai'i Agribusiness Development Corporation, €1, al., civil no. 16-00405
DKW.-RLP.
# Foderal Register / Vol 65, No. 124/ Tuesday, June 27, 2000 / Motices, p. 39673
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respectfully requests that the EPA-ECRCO investigation into the merits of the Earthjustice

allegations be terminated.

Sincerely,

ndrew Goff
Deputy Attorney General
State of Hawai’i
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Message

From: Nguyen, Calvin [nguyen.calvin@epa.gov]

Sent: 6/1/2017 9:58:45 PM

To: O'Lone, Mary [OLone.Mary@epa.gov]; Wilscn, Adam [wilson.adam@epa.gov]
Subject: RE: Hawaii- E-mailing: Correspondence.zip

Excellent! Thank you!

Calvin Nguyen

Summer Honors Program Law Clerk
Civil Rights and Finance Law Office
202-564-4741
Nguyen.calvin@epa.gov

From: O'Lone, Mary

Sent: Thursday, June 1, 2017 4:58 PM

To: Nguyen, Calvin <nguyen.calvin@epa.gov>; Wilson, Adam <wilson.adam@epa.gov>
Subject: Hawaii- E-mailing: Correspondence.zip

Sorry Calvin — didn’t realize you didn’t have any of the documents.
This should be the complaint & the HDOA and ADC responses.

Let me know if you have a problem opening them.

Mary
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Message

From: O'Lone, Mary [OLone.Mary@epa.gov]
Sent: 7/12/2017 9:44:02 PM

To: Wilson, Adam [wilson.adam@epa.gov]
Subject: Hawaii -- Whoa look what | did

Attachments: Summary of 4.11.2017 HDOA & HADC response to complaint.docx

| completely forgot | did this back when the responses came in.
We are half way to completing the assighment.

Now | just have to do the lawyerly thing & read the cases.
Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992
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Message

From: O'Lone, Mary [OLone.Mary@epa.gov]

Sent: 6/1/2017 8:57:55 PM

To: Nguyen, Calvin [nguyen.calvin@epa.gov]; Wilscn, Adam [wilson.adam@epa.gov]
Subject: Hawaii- E-mailing: Correspondence.zip

Attachments: Correspondence.zip

Sorry Calvin — didn’t realize you didn’t have any of the documents.
This should be the complaint & the HDOA and ADC responses.

Let me know if you have a problem opening them.

Mary
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DOUGLAS S. CHIN 6465
Attorney General of Hawai‘i

DELANIE D. PRESCOTT-TATE 8821
Deputy Attomey General

425 Queen Street

Honoluly, Hawai‘i 96813

Telephone No. (808) 586-1180

Facsimile No. (808) 586-1205

Email: delanie.d.prescott-tate@hawaii.gov

Attorney for Hawai‘i Department of Agriculture
Pesticide Branch

EARTHIUSTICE on behalfof EPA FILE NO. 44RNOC-16-R9 (HDOA)
MOMS ON A MISSION HUI, and
PO‘Al WAI OLA/WEST KAUAL STATE OF HAWAI'I DEPARTMENT OF
WATERSHED ALLIANCE, AGRICULTURE’S RESPONSE TO THE
ENVIRONMENTAL PROTECTION
Petitioners, AGENCY, EXTERNAL CIVIL RIGHTS

COMPLIANCE OFFICE DECISION TO
INITIATE INVESTIGATION INTO
ALLEGATIONS OF DISCRIMINATORY
ACTS; EXHIBITS A-G

V8.

STATE OF HAWAI'L,
DEPARTMENT OF AGRICULTURE, Director Lilian S. Dorka
External Civil Rights Compliance Office

Respondent. Office of General Counsel, EPA

Snoger’ Name? “monot’ oont’ M mace® ‘omne” e’ Moo’ Muoa?’ P meat’ o’ o’ Moo’ Moo’

STATE OF HAWAI'Il DEPARTMENT OF AGRICULTURE'S
RESPONSE TO THE ENVIRONMENTAL PROTECTION AGENCY,
EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE DECISION TO

INITIATE INVESTIGATION INTO ALLEGATIONS OF DISCRIMIN,

The STATE OF HAWAI‘L, DEPARTMENT OF AGRICULTURE, (“HDOA”™), by and
through the State of Hawai‘i Department of the Attorney General, does hereby submit this
response to the Environmental Protection Agency (“EPA”) External Civil Rights Compliance
Office (“ECRCQO”) that has initiated an investigation into allegations by EARTHIUSTICE on

behalf of Moms on a Mission Hui, and Pa*ai Wai Ola/West Kaua‘t Watershed Alliance
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(collectively “EarthJustice™). This response will address EarthJustice allegations of
discriminatory actions by HDOA Pesticide Branch under 44RNO-16-R9 (HDOA). The Hawai‘i
Agribusiness Development Corporation (“ADC”) will separately address issues raised by
EarthJustice under 45RNO-16-R9 (ADC).

BRIEF BACKGROUND

By way of letter dated March 9, 2017, the EPA-ECRCO informed HDOA that it had
accepted for investigation two (2) allegations from the September 14, 2016 EarthJustice
*Complaint Under Title VI of the Civil Rights Act of 1964, 42 U.8.C section 20004, 40 CFR
Part 7 and 7 CFR Part 15" (“Earthustice Complaint”). The EPA-ECRCO framed the allegations
accepted for investigation as follows:

(1}  Whether in administering the pesticides program and the leasing and

licensing of the state land program, the HDOA and/or ADC discriminated

on the basis of race and/or national origin (Native Hawaiians) against farm
workers and residents of West Kauai and Molokai, in violation of Title VI
of the Civil Rights Act, and EPA’s implementing regulation; and

(2) Whether the HDOA and/or ADC s complying with the procedural

safeguard provisions in Title 40, Part 7, Subpart D of the Code of Federal

Regulations ("CFR”), which require recipients of EPA financial assistance
to have specific policies and procedures in place to comply with their non-
discrimination obligations.

HDOA received the EPA-ECRCO notice of acceptance of administrative
complaint 44RNO-16-R9 (HDOA) and 45RING-16-R9 (ADC) on Monday, March 13,

2017. Pursuant to 40 CFR section 7.120 (d}(1)(iii), the party complained against, in this
case HDOA, may submit a response to the EPA-ECRCO administrative complaint within
thirty (30) calendar days of receiving notice of acceptance. Accordingly, HDOA’s

response is due no later than April 12, 2017.
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ALLEGATIONS

HDOA received a copy of the September 14, 2016 EarthJustice Complaint on
March 30, 2017. Based upon areview of the complaint and accompanying exhibits,
HDOA understands the EarthJustice Complaint to be calling upon EPA-ECRCO and the
United States Department of Agriculture (“USDA”) Office of the Assistant Secretary for
Civil Rights, to investigate HDOA and ADC to ensure compliance with Title VI of the
Civil Rights Act of 1964. The EarthJustice Complaint cites the following actions as
evidence that HDOA has discriminated against Native Hawaiians:

(A)  Lack of Title VI programs;

(B)  Failure to limit pesticide registration;

(C)  Failure to require or implement protective buffer zones; and

(D) Failure to enforce federal and state pesticide laws.

See page 7 of the EarthJustice Complaint.

Earthlustice alleges that by failing to comply with Title VI and its implementing
regulations, HDOA’s actions as set forth above have had a disproportionate effect on
Native Hawaiians living in West Kaua'i and the island of Moloka'i. See page 1 of the
EarthJustice Complaint. Exactly how this disproportionate effect is being accomplished
is not explained.

HDOA RESPONSE

As to the first item accepted for investigation by EPA-ECRCQ, the allegation as
reframed by EPA-ECRCO does not comport with the actual allegations containéd in the
Earthlustice Complaint. The EarthJustice Complaint alleges that ADC is leasing or

licensing State Land without protecting communities from pesticides. See page 13 of the
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EarthJustice Complaint. The EPA-ECRCO administrative complaint expanded the scope
of the EarthJustice Complaint by adding HDOA as an entity that, in administering the
leasing and licensing of State Land, discriminates against Native Hawaiians, farm
workers, and residents of West Kaua'i and Moloka'i. See page 2 of the EPA-ECRCO
administrative complaint. Adding HDOA to the allegations made by EarthJustice against
ADC broadened the scope of the EarthJustice claims without providing necessary
supporting details. The illustrations attached to the EarthJustice Complaint as Figures 1
to 7, are general in nature, and fail to identify specific parcels, or owners of specific
parcels, by anyone other than ADC. This lack of accurate information relating to non-
ADC lands hampers HDOA’s ability to properly respond to the administrative complaint,

HDOA strongly denies all allegations raised in the EarthJustice Complaint and the
EPA-ECRCO administrative complaint.

A, HDOA has a Title V1 Program,

HDOA is part of the State of Hawai‘i Executive Branch. HRS section 26-4 (12).
“Under the supervision of the governor, all executive and administrative offices, departments,
and instrumentalities of the state government and their respective functions, powers, and duties
shall be allocated among and within the following principal departments that are hereby
established: ... Department of agriculture (Section 26-16) . ..” . In performing its duties
as part of the State of Hawai‘i executive branch, HDOA has been tasked with the following
responsibilities:

(1) Promote the conservation, development, and utilization of agricultural
resources in the State;

{(2) Assist the farmers of the State and any others engaged in agriculture
by research projects, dissemination of information, crop and livestock reporting

service, market news service, and any other means of improving the well-being of
those engaged in agriculture and increasing the productivity of the lands;
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(3) Administer the programs of the State relating to animal husbandry,
entomology, farm credit, development and promotion of agricultural products and
markets, and the establishment and enforcement of the rules on the grading and
labeling of agricultural products; and

{4) Administer the aquaculture program under section 141-2.5.

HRS section 26-16 (¢). In an effort to fulfill its statutory mission, HDOA has sought and
received funds from the EPA and USDA.

Pursuant to 40 CFR section 7.80 (a), HDOA submitted assurance to EPA that it provides
notice that it does not discriminate on the basis of race, color, national origin, sex, age, or
disability in its programs or activities. EPA has been satisfied with these assurances and has not
requested any other information from HDOA on its non-discrimination program.

Pursuant to 7 CFR section 15.4, HDOA submitted assurance to USDA that any program
or activity conducted by HDOA would be in compliance with Title VI of the Civil Rights Act of
1964. UUSDA has been satisfied with these assurances and has not requested any other
information from HDOA on its non-discrimination program.

Within recent memory, it has been unnecessary for HDOA to make use of its non-
discrimination program. HDOA staff does not remember anyone, including the EarthJustice
complainants, contacting HDOA with accusations of discriminatory practices.

By way of a request to access a government record, Earthlustice asked HDOA to provide
“a copy of any written material describing or documenting any Title VI compliance program(s)
the Hawai‘i Department of Agriculture has or is implementing to ensure that its actions do not
involve discriminatory treatment and do not have discriminatory effects even when facially

neutral[.]” See Exhibit 3 attached to the EarthJustice Complaint. EarthJustice sought access to

this information claiming that the requested records were “'not readily available in the public
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domain because [they] are not available on [H]DOA s website nor, to my knowledge, in any
other publicly-accessible place.” See page 3 of Exhibit 3 attached to the Earthlustice Complaint.

In response to this public record request HDOA provided Earthlustice with a copy of
Policy No. 601.001, entitled the Discrimination/Harassment-Free Workplace Policy, and the
HDOA Limited English Proficiency Plan. See Exhibits 6 ~ § attached to the Earthustice
Complaint. Earthlustice declined HDOA’s offer to provide copies of contract provisions that
require contractor’s to comply with state and federal anti-discrimination laws. As explained in
Exhibit 6 attached to the EarthJustice Complaint, “HDOA does not have a document specifically
described as HDOA Title VI program.” EarthJustice misinterpreted this statement as an
assertion that no Title VI program exists at HDOA. See page 7 of the EarthJustice Complaint.
Nothing could be further from the truth.

The HDOA website, which is accessible to the public, does provide access to non-
discrimination information. The “jobs” link leads to an announcement from the State of Hawai‘i
Human Resources Development State Recruiting Office, which states:

... Asrequired by Federal and/or State laws, we do not discriminate on the basis

of age, sex (including gender identity or expression), religion, race, color,

ancestry, national origin, disability, marital status, veteran’s status, sexual

orientation, arvest or court record, citizenship, genetic information or any other

protected characteristics, The State of Hawai[‘]i is an equal opportunity employer

and complies with applicable State and Federal laws relating to employment

practices.

See Exhibit A,
This announcement also contains steps to take for decision review. See Exhibit A. The

HDOA website also provides a link to the USDA website, which contains a link to the USDA

Non-Discrimination Statement. See Exhibit B.

&
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The State of Hawai‘i Human Resources Development office maintains the Policies and
Procedures Manual that is issued for Executive Branch Civil Service. See Exhibit C. HDOA,
being a part of the Executive Branch, is covered by these Policies and Procedures; notably Policy
No. 601.001. See Exhibit F. Policy No. 601.001 specifically states that “The State and its
appointing authorities are required to and will take appropriate action when discrimination,
harassment or retaliation is based on a person’s protected class. . .. Every State employee is
responsible for assuring that work in the executive branch is conducted in an atmosphere that
respects the dignity of every State employee, and people with whom the State conducts
business.” See Exhibit 7 attached to the EarthJustice Complaint. Policy No. 601.001 contains
reporting procedures and also provides information on the Hawai®i Civil Rights Commission and
the Equal Employment Opportunity Commission.

The Hawai‘i Civil Rights Commission ("CRC”) is a state agency dedicated to enforcing
state laws prohibiting discrimination. The CRC was created by Act 219, 1988 Haw. Sess. Laws
387, and codified as HRS chapter 368. The CRC was established “to provide a mechanism that
provides for a uniform procedure for the enforcement of the State’s discrimination laws.” HRS
section 368.1. The CRC has jurisdiction over HRS chapter 368, part ] of HRS chapter 378, part |
of HRS chapter 489, and HRS chapter 515. See HRS section 368-11(a}. These Hawai'i statutes
compliment the federal non-discrimination laws. HRS chapter 378 addresses discriminatory
employment practices; HRS chapter 489 addresses discrimination in public accommodations;
and, HRS chapter 515 addresses discrimination in real property transactions.

It is interesting to note that a quick internet search using the terms “State of Hawai‘i1”,
“discrimination policy”, and “Title VI”, will direct the user to the State of Hawai ‘i Department

of Human Resources Development and CRC websites. As the attached exhibits demonstrate,
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HDOA does have specific policies and procedures in place to comply with its non-discrimination
obligations. See Exhibits A to F. These policies and procedures are readily available to the
public.

HDOA is mindful of its obligation under Article I, Section 5 of the Constitution of the

without due process of law, nor be denied the equal protection of the laws, nor be denied the

ioyment of the person’s civil rig iscrin in the exercise thereof because

of race, religion, sex or ancestry,” (Emphasis added.) HDOA is charged with the responsibility

of enforcing Hawaii’s pesticide laws and it is a responsibility HDOA takes very seriously.

The EarthJustice Complaint accuses HDOA of failing to enforce Federal and State
Pesticide laws. See page 12 of the EarthJustice Complaint. In 2015, HDOA began a concerted
effort to bring its enforcement actions to top tier status, HDOA has eliminated the enforcement
backlog. HDOA responds to pesticide complaints in a timely manner, generally within twenty-
four (24) hours. Investigations are conducted in a thorough and professional manner. HDOA
continues to conduct as many routine inspections as possible. HDOA has initiated changes to its
education program to ensure applicators have the knowledge necessary to protect workers and
the public from off-label pesticide use. Rules addressing activities related to the safe use of
pesticides as set forth in Title 4, Chapter 66, Hawai | Administrative Rules, have been updated
and are currently awaiting public comment.

HDOA has successfully accomplished this increased performance despite limited
resources; and, despite having these limited resources diverted to respond to public information

requests and baseless allegations, Suffice it to say, when a violation of the pesticide laws is
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found to have occurred within the State of Hawai'i, action commensurate with HDOA’s power

and abilities has been, and will continue to be, faithfully enforced.

B. HDOA only licenses pesticide products for use in Hawai‘i that are
deemed safe for use by the EPA when used according to label directions,

Section 136a of Title 7, United States Code (“USC”) prohibits any person, in any State,
from distributing or selling “any pesticide that is not registered” with the EPA. Id. The State’s
ability to license pesticide products is limited by 7 USC section 136v, which provides that: “A
State may regulate the sale or use of any federally registered pesticide or device in the State, but
only if and to the extent the regulation does not permit any sale or use prohibited by this
subchapter.” /d. Thus, if a pesticide product has not been registered by EPA it may not be used
or licensed by the State of Hawai'i, except under limited circumstances. See HRS section 149A-
11 (a)}(2) (it is unlawful for any person to distribute, sell, or use any pesticide unless a label
bearing all information in section 149A-15 is affixed to the container); and HRS section 149A-13
{7) (each container must have a printed label attached that lists the “EPA registration and
establishment numbers”); See also HRS section 149A-12 (lists exemptions to the prohibitions set
forth in HRS section 149A-11 (a)).

The EPA has established a rigid protocol for registering pesticide products. See 7 USC
section 136a (c). The EPA evaluates pesticide products for human and environmental risks. /4.
The EPA reviews the pesticide label to ensure the directions are adequate, easy to understand,
and appropriate to address safe use. 40 CFR section 156.10. The EPA reviews each pesticide
registration at least once every fifieen (15) years. 7 USC section 136a (g). The EPA has the
resources and expertise available to evaluate pesticides products for any risk to human health and

the environment. Based upon this expertise, the State of Hawai‘i relies upon the EPA’s
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registration process and periodic review to ensure all pesticides licensed for use in the State are
safe when used according to label directions.

Likewise, the EPA has used its expertise and resources to determine when application of
certain pesticides require establishment of a buffer zone to ensure no unreasonable adverse
effects result from the pesticide application. The buffer zone requirement is part of the product

labeling. See label for Paladin Pic-21, EPA Reg. No, 55050-7 at www.epa.gov/soil-

enforcement action in instances where the applicator is found to have used a pesticidein a
manner inconsistent with its label by failing to establish a buffer zone when required by the
pesticide labeling. See HRS section 149A-31 (1}. HDOA relies on EPA’s superior ability to
conduct scientific investigation into environmental effects of pesticides when determining the
necessity of requiring a buffer zone.

All of the restricted use pesticides cited by Earthlustice as justification for its
discrimination allegations, (Chlorpyrifos, Atrazine, Metolachlor, Bifenthrin, and Paraquat
Dichloride), have been approved for use by the EPA. Before a pesticide product is given

registration approval, the EPA must determine that the pesticide “will perform its intended

{emphasis added). The term “environment’” is defined in 7 USC section 136 (§) and “includes

water, air, land, and all plants and man and other animals living therein, and the

interrelationships which exist among these.” (Emphasis added.) The EPA has determined that

Chlorpyrifos, Atrazine, Metolachlor, Bifenthrin, and Paraquat Dichloride, when used as directed,

14
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will not cause unreasonable adverse effects to the environment, including sensitive populations.
It is incumbent upon the EPA to cancel a pesticide’s registration should any evidence of
unreasonable adverse effects develop. See 7 USC section 136d (b). EPA has the power to
remove a pesticide from circulation when it is deemed unsafe. Again, until such time that EPA
chooses to cancel a pesticide registration, HDOA will rely on EPA’s superior ability to conduct
scientific investigation into environmental effects of pesticides.

Earthlustice cited, as justification for its discrimination allegations, the May 285, 2016
Findings and Recommendations of a Joint Fact Finding Study Group, Pesticide Use by Large
Agribusinesses on Kaua'i (“JFF Study Group”). However, what the JFF Study Group actually
discovered was that little reliable data was available to study, and what data was available did
not support the conclusion that the Kaua'i Westside population was suffering from
environmental harm. A review of the JFF Study Group’s Executive Summary provides an
informative synopsis of its findings:

Information was patchy and fragmented; incomplete proprietary data; small
statistical samples; confounding demographic variables; lack of human and
environmental health exposure data; no information on the location, times or volume of
pesticide applications; pesticides discovered in trace amounts at levels below EPA action
standards; no local data on pesticide effects on birds and bats; minimal data on pesticide
effects on wildlife; no information to conclude pesticide use plays any role in the health
of Kaua'i residents; small West Side population vields statistically insignificant results;
no lifestyle or socio-economic data included; and, conflicting opinions of what caused

evacuation incidents at Waimea Canyon Middle School.

See pages 6 to 9 of the Findings and Recommendations of a Joint Fact Finding Study Group

In October 2014, Kaua‘i residents requested the United States Department of Health &
Human Services, Division of Community Health Investigations, Agency for Toxic Substances

and Disease Registry (“ATSDR”), to evaluate whether agro-chemical practices were affecting
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the health of their communities. A study was conducted and in August of 2016 a report was
generated. This report concluded with the observation that "TATSDR is not able to demonstrate
scientifically whether people near agricultural fields in Kaua'i west side communities are being
exposed to pesticides at levels of health concern.” See page 5 of Exhibit G. EarthJustice’s
allegation that Native Hawaiians are disproportionately suffering adverse effects from pesticide
use has not been proven.

The responsibility for safeguarding the public health has been delegated to the Hawai‘i
Department of Health (“HDOH”). “The department of health shall have general charge,
oversight, and care of the health and lives of the people of the State, and shall pursue as a goal,
the achievement of health equity.” HRS section 321-1(a) (Supp. 2016). “The department of
health shall maintain, as it deems advisable . . ., an environmentally-related human illness and
injury surveillance system for conditions determined by the director to present a threat to public
health in order to ascertain the incidence, distribution, and other epidemiological characteristics
of these illnesses and injuries.” HRS section 321-311. “Environmentally-related human

illnesses or injuries are those designated acute or chronic adverse health effects associated with

exposure to pesticides, lead, or other toxic substances determined by the director to present a

threat to public health.” HRS section 321-312 {emphasis added). “Nothing in [the Hawai‘i
Pesticides Law] shall be construed to amend or alter the functions, duties, and powers of the
department of health relative to chapters 321, 322, 328, and 330.” HRS section 149A-4. HDOH
is the department statutorily obligated to investigate allegations of environmentally-related

human illnesses.

iz
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C. HDOA Leasing and Licensing of State Land.

As mentioned above, the Earthjustice Complaint limits the allegations of Title VI
violations in the leasing and licensing of State land to ADC. However, in its investigation of the
EarthJustice Complaint allegations, EPA-ECRCO has enlarged the scope of the EarthJustice
Complaint to include HDOA leasing and licensing of State land on Moloka'i and West Kaua‘i
without any clear explanation or allegation about the HDOA lands. EPA-ECRCO has not

6298
i

provided a clear delineation on the exact area it considers to encompass “West Kaua‘i”. As such,
HDOA has made a good faith effort to determine the area it believes to be West Kaua‘i.

The HDOA Agricultural Resource Management Division currently oversees
approximately twenty-four (24) leases over twenty-four (24) parcels of land (about 1,036 acres in
total) on Molcka‘i and approximately fourteen (14) leases over twenty-four (24) parcels of land
in West Kauai (about 260 acres in total). Of these, only two (2) leases over two (2) parcels of
land (about 95 acres) on Moloka'i and four (4) leases over four (4) parcels of land (about 98
acres) on West Kaua‘l were found to be leased to seed companies.

These lands were transferred to HDOA from the Hawai‘i Department of Land and
Natural Resources with existing leases and lessees and/or revocable permits and permittees
pursuant to Governor Executive Orders and HRS Chapter 166 (Agricultural Park Lands), or
pursuant to HRS Chapter 166E (Non-Agricultural Park Lands). HDOA consents to assignments
by lessees to assignees chosen by the lessees so long as the assignment and the assignees comply
with any and all requirements under HRS Chapter 166 or Chapter 166E, as applicable, and with
HDOA's related administrative rules. At least with respect to HDOA lands, the selection of

tenants and lease terms were not selected by HDOA, and HDOA cannot be held responsible for

circumstances outside of its control.

i3
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CONCLUSION

The allegations made by EarthJustice are nothing more than supposition and innuendo,
not fact. HDOA does have a Title VI policy in place, along with the entire State of Hawai‘i
Executive Branch. EPA is the agency that oversees pesticide safety and use and HDOA defers to
its knowledge and expertise in the field. No pesticide product is licensed in Hawai'i unless it is
first registered with EPA. EPA has ratified HDOA’s actions by approving the pesticides for
registration in the first place. Accordingly, HDOA respectfully requests that the EPA-ECRCO
investigation into the merits of the EarthJustice allegations be terminated.

DATED: Honolulu, Hawai‘i, L}jlglj}c; 7

g

DOUGLAS S. CHIN
Attorney General of Hawai‘i

DELANIE D. PRESCOTT-TATE
Deputy Attorney General

Attorneys for Petitioner
DEPARTMENT OF AGRICULTURE
STATE OF HAWAI']

14

ED_003057A_00045749-00014






L

Issued for the Executive Branch Civil Service by the
State Department of Human Resources Development
Effective August 11, 2003 Updated November 21, 2016

ADMINISTRATION OF POLICIES

101.001 General Responsibilities for Administration of Personnel Programs

102.001 General Definitions

103.001 Acceptable Usage of Information Technology Rescurces (1 attachment)
(rev. 02/16/12)

CLASSIFICATION AN

200.001 Position Classification and Compensation System

200.002 Basic Policies and Practices in Position Classification

200.003 Effective Dates of Classification Actions {(rev. 70/27/03)

200.004 Establishment of Minimum Qualifications Requirements (3 attachments)

200.005 Establishment of Selective Certification Requirements (7 attachments)
(rev. 12/12/08)

200.006 Position Classification Delegation of Authority to Depariments (2 attachments)
(rev. 10/11/16)

200.007 Temporary Reallocation of Civil Service Positions

200.008 Administrative Review of Classification Actions (1 attachment) {rev. 3/30/07)

201.001 EMCP Performance Evaluation and Variable Pay

201.002 Hiring Rates (rev. 10/22/14)

201.003 Shortage Category for Civil Service Positions and Employees (rev. 10/24/11)

201.004 Recruitment Incentives for Civil Service Paositions (1 attachment)
(rev. 10/27/03)

201.005 Administrative Review of Initial Pricing of Civil Service Classes (1 attachment)
(rev. 10/27/03)

201.006 Performance Incentives for Civil Service Paositions (2 attachments)
(rev. 8/02/08)

201.007 Periodic Repricing Review

201.008 Recruitment and Appointrment Above the Minimum Pay Rate (1 attachment)

201.009 Flexible Hiring Rates - BU 13 Independent Worker Level & Above and
Excluded Managerial Compensation Program (2 attachments)

201.010 In-Grade Compensation Adjustment for Excluded Managerial Compensation
Plan Employees (2 attachments)

STAFFING

300.001 Types of Appointments (3 attachments) (rev. 04/05/04)

300.003 Competitive Recruitment for Civil Service Positions {rev. 8/28/16)

300.004 Employment of Persons with Significant Disabilities for Selective State
Employment (4 attachments)

301.001 Certification of Eligibles for Civil Service Positions (rev. 10/27/03)
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Policies & Procedures Manual Updated 11/21/16 Page 2 of 3

301.003 Pre-Employment Procedures for Processing Employees Who Require
Unescorted Access to Airport Security Identification Display Areas (SIDAs)
(3 attachments)

301.005 Medical, Physical, and Mental Health Requirements for Employment
(rev. 08/14/14)

301.006 New Probation Period (rev. 10/27/03)

4. TRAINING AND DEVELOPMENT

400.001 Employee Training and Development (2 attachments) (rev. 12/12/05)
401.001 Student Intem Program (4 attachments)

5. EMPLOYEE RELATIONS AND BENEFITS
501.002 Department-Directed Leave (1 attachment) (rev. 5/29/15)
501.004 Parent-Teacher Conference Leave (1 attachment) (rev. 04/13/12)
501.005 Disaster Relief Leave (1 attachment)
501.006 Victims Protections (2 forms) (rev. 02/06/12)
502.005 Flexible Working Hours
502.006 Resource for Employee Assistance and Counseling Help (REACH) Program
(rev. 04/16/12)

6. EQUAL EMPLOYMENT OPPORTUNITY
601.001 Discrimination/Harassment-Free Workplace Policy (2 attachments)
(rev. 11/16/16)
601.002 Reasonable Accommodations for Employees and Applicants with Disabilities
(1 attachment) (rev. 11/4/15)

7. PERSONNEL INFORMATION, RECORDS & REPORTING
700.001 Pay Administration
701.001 Official Personnel Foiders (5 attachments)
701.002 Employment-Related Personnel Files (2 attachments)
702.001 Temporary Inter- and Intra-Governmental Assignments and Exchanges
(1 attachment) (rev. 8/17/11)
702.003 Separation from Service (rev. 8/15/16)

8. HEALTH AND SAFETY

800.002 Workplace Violence Program (5 attachments) (rev. 02/16/12)
801.001 Worksite Wellness

9. WORKERS® COMPENSATION AND TEMPORARY DISABILITY
800.001 Supervisor's Accident Report Form (2 attachments)
902.001 Return to Work Priority Program (10 attachments) (rev. 10/27/03)

10. EXEMPT AND APPOINTED EMPLOYEES
1000.001 Exempt Service (2 attachments) (rev. 8/15/16)

1000.002 Appointment of Exempt Employees to Replacement Civil Service Positions
(rev. 11/30/11)
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Policies & Procedures Manual Updated 11/21/16 Page 3 of 3

' lisal,-Physisal-and- ' rements. tEmployees
(@uperseded and replaced by P&P No. 301.005, rev. ﬁ&i?@!% “Medical, Physical and
Mental Health Requirements for Employment”)

The State of Hawai'| Human Resources System Policies & Procedures Manualis
promulgated by the Department of Human Resources Development, as authorized by the
Hawzi'i Revised Stalutes. Policies and Procedures may be ravised from time {o time. A
ravised policy or procedure shall suparsede any pravious policy or procedure on the sama
subject matier. Individual departments may issue inlernal policies and procedures, o the

extent thaey do not supersede or negate those issued by the Department of Human
Resources Development,

Office of the Diractor, State of Hawal'l, Depariment of Human Resources Development
235 South Beretania Strast, Honoluly, Hawali 86813
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Message

From: O'Lone, Mary [OLone.Mary@epa.gov]

Sent: 6/19/2017 11:44:15 AM

To: Wilson, Adam [wilson.adam@epa.gov]

Subject: RE: **Draft Questions For Review** Hawaii Title VI Complaint Draft Interview Questions for Complainant

Attachments: Hawaii Title VI Complaint Draft Interview Questions for Complainant 6.14.17.mmo.docx

Damn. Really?
Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992

From: Wilson, Adam

Sent: Friday, June 16, 2017 9:14 AM

To: O'Lone, Mary <Olone.Mary@epa.gov>

Subject: RE: **Draft Questions For Review** Hawaii Title VI Complaint Draft Interview Questions for Complainant

Hey Mary. Sorry | didn’t open this till now because you might not be checking your emails — | don’t see your comments.
You may have attached the original version.

From: O'Lone, Mary

Sent: Wednesday, June 14, 2017 1:48 PM

To: Wilson, Adam <wilson.adam@ena.gov>

Subject: FW: **Draft Questions For Review** Hawaii Title VI Complaint Draft Interview Questions for Complainant

Adam-
| reviewed Brittany’s questions & put in my comments. Would you please add in any you have and then send both to
Brittany (ccing Ariadne). | am out until the 19%.

Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992

From: Martinez, Brittany

Sent: Wednesday, June 14, 2017 12:16 PM

To: Dorka, Lilian <Qorks Lillan®@epa.gov>; Temple, Kurt <Temple Kurt@epa.gov>; Miller, Amy <Miller. Amv@ispa.gov>;
Covington, Jeryl <Covingtor eryi@epa. gov>; Wilson, Adam <wilson.adam@epa.zov>; Reyes, Deldi
<Rsves.Deldi@spa.poy>; Grow, Richard <Grow. Richard@epa.gov>; Grisier, Mary <Grisier. Marvi@epa. gov>; O'Lone, Mary
<Dione Marv@epa.gov>; Garnett, Desean <Garnett.Desean®@epa. gov>

Subject: **Draft Questions For Review** Hawaii Title VI Complaint Draft Interview Questions for Complainant

ED_003057A_00045773-00001





Please review the attached draft questions and provide any comments or additional questions by Monday, 6/19. Please
call me if you have any questions. Thanks!

202-564-0727
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]
Sent: 4/13/2017 12:40:59 PM
To: O'Lone, Mary [olone.mary@epa.gov]; Wilson, Adam [wilson.adam@epa.gov]; Covington, Jeryl

[Covington.Jeryl@epa.gov]; Miller, Amy [Miller.Amy@epa.gov]; Grow, Richard [Grow.Richard@epa.gov]; McGhee,
Debra [mcghee.debra@epa.gov]; Garnett, Desean [Garnett.Desean@epa.gov]

cC: Dorka, Lilian [Dorka.Lilian@epa.gov]; Temple, Kurt [Temple. Kurt@epa.gov]

Subject: FW: ADC response to EPA file no. 45RNO-16-R9

Attachments: ADC Response to EPA File No 45RNO-16-R9.pdf

Good morning everyone-

Please see the attached responses from ADC and HDOA. As | mentioned in last week’s IP email, | will check calendars
and schedule a meeting with you all.

From: Goff, Andrew D [mailto:andrew.d.goff@hawaii.gov]
Sent: Wednesday, April 12, 2017 10:43 PM

To: Dorka, Lilian <Dorka.Lilian@epa.gov>

Cc: Martinez, Brittany <Martinez.Brittany@epa.gov>
Subject: ADC response to EPA file no. 45RNO-16-R9

Director Dorka,

Attached, please find a copy of the State of Hawaii Agribussiness Development Corporation’s response to the EPA’s
acceptance of administrative complaint, EPA file no. 45RNO-16-R9 and exhibits A-F. Please let me know if you have any
questions.

Thank you,
Andrew Goff

Deputy Attorney General

Department of the Attorney General
Commerce and Economic Development Division
425 Queen Street

Honolulu, Hawaii 96813

(808) 586-1165

Confidentiality Notice: This e-mail message, including any attachments, is for the sole use of the intended recipient(s) and may
contain confidential and/or privileged information. Any review, use, disclosure, or distribution by unintended recipients is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the original
message.
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Message

From: O'Lone, Mary [OLone.Mary@epa.gov]

Sent: 6/14/2017 5:47:36 PM

To: Wilson, Adam [wilson.adam@epa.gov]

Subject: FW: **Draft Questions For Review** Hawaii Title VI Complaint Draft Interview Questions for Complainant

Attachments: Hawaii Title VI Complaint Draft Interview Questions for Complainant 6.14.17.docx

Adam-
| reviewed Brittany’s questions & put in my comments. Would you please add in any you have and then send both to
Brittany (ccing Ariadne). | am out until the 19,

Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992

From: Martinez, Brittany

Sent: Wednesday, June 14, 2017 12:16 PM

To: Dorka, Lilian <Dorka.Lilian@epa.gov>; Temple, Kurt <Temple.Kurt@epa.gov>; Miller, Amy <Miller.Amy@epa.gov>;
Covington, Jeryl <Covington.Jeryl@epa.gov>; Wilson, Adam <wilson.adam@epa.gov>; Reyes, Deldi
<Reyes.Deldi@epa.gov>; Grow, Richard <Grow.Richard@epa.gov>; Grisier, Mary <Grisier.Mary@epa.gov>; O'Lone, Mary
<Olone.Mary@epa.gov>; Garnett, Desean <Garnett.Desean@epa.gov>

Subject: **Draft Questions For Review** Hawaii Title VI Complaint Draft Interview Questions for Complainant

Please review the attached draft questions and provide any comments or additional questions by Monday, 6/19. Please
call me if you have any questions. Thanks!

202-564-0727
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Message

From: LexisNexisDelivery@lexisnexis.com [LexisNexisDelivery@lexisnexis.com]

Sent: 6/14/2017 3:57:44 PM

To: Wilson, Adam [wilson.adam®@epa.gov]; O'Lone, Mary [Olone.Mary@epa.gov]; Nguyen, Calvin
[nguyen.calvin@epa.gov]

Subject: Email:Day v. Apoliona_ 496 F.3d 1027

Attachments: Dayv. Apoliona_ 496 F.3d 1027.docx

Delivery

This case has some helpful background information. Might give us some leads.

About LexisMexis | Privacy Polioy | Terms & Condiions | Copyright © 2017 LexdisNaxds.

* This is an automated email. Pleass do not reply o this emall address.
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